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0.0. Haymos

acnipaHT
KnacuuHuii npuBaTHUA yHiBEpCUTEeT

3BIJIbHEHHSA BIA BIABYBAHHA NMOKAPAHHSA BAIITHUX XXIHOK I )KXIHOK,
AKI MAKOTb MAJIOJNTITHIX AITEN, 3A KK YKPAIHU TA 3APYBIDKHUX KPAIH:
NMOPIBHAJIbHO-NMPABOBE AOCNIAXXEHHSA

Y craTtTi npoaHasnizoBaHo MniAcTaBu Ta yMOBU 3BiJIbHEHHS Bif BiAbyBaHHS MOKapaHHsS BariTHUX Xi-
HOK | XIHOK, SIKi MaroTb MasoniTHix Aitev, 3a KK YkpaiHu vi okpemux 3apybiXKHUX KpaiH Ta aKLeHTO-
BaHO yBary Ha CriJibHoMy Ta BiAMIHHOMY B [paBoOBOMY DPEryJItoBaHHI LUbOro MUTaHHS.

KnrouoBi cnoBa: 3Bi/lbHEHHS Bif MNoKapaHHs, nigctaBu 3Bi/IbHEHHS, YMOBUW 3Bi/IbHEHHS, [10pIiB-
HSJIbHO-PaBoOBUK METOA, BariTHa XIiHKa, MasioniTHs ANTUHA.

CraTtra 79 KpuMiHanbHOro kozekcy Ykpai-
HW (pani — KK YkpaiHu) Hapae cyay npaso
3BiNbHUTK Big BigbyBaHHA NOKapaHHA 3 BU-
npobyBaHHAM BariTHUX XIHOK i XIHOK, $Ki
MaloTb AiTEN BIKOM A0 CEMM pOKiB. 3 ypaxy-
BAHHAM BWCNOBAKOBAHMX OCTaAHHIMM pOKaMmu
Mporno3uuin woao BHeceHHs 3MiH Ao KK Ykpa-
THU [N9 YCYHEHHS reHAepHOi HepiBHOCTI B
NUTaHHAX pernaMeHTauii obMexeHHs B 3acTo-
CYBaHHi OKpeMunx BWUAIB MoOKapaHb WO0A0 NeB-
HMUX KaTeropi 40noBiKiB, SIKi B YyMOBaX HeEMoB-
HOI CiMT BMXOBYKOTb MasnofiTHO AUTUHY abo
auTuHy-iHBaniga  (T.M. lonoeko, M.I. XaB-
POHIOK), Ta MOLIMPEHHSA MOXJIMBOCTI 3BifIbHEHHS
BiA BiAOyBaHHA MNOKapaHHA 3 BUMPO6yBaHHSM
Ha YOsOBIKIB, sIKi B YMOBax HeMnoBHOI CiM’i BUXO-
BYIOTb ManonitHio autuHy (I.B. LUMMOHUYK),
noganblui JOCNIAXKEHHS B Ui cdepi 1 po3pobka
MexaHi3My X peanizauii € LJOCUTb NepCcrneKkTuB-
HUMM Ta CBOEYACHWMMU, a BpaxyBaHHS AOCBiAYy
OKpeMux KpaiH HeobXigHnM.

Be3snocepeaHb0 NPob6AEMHUM MUTAHHAM MpU-
3HAYeHHS 3axodiB KPWUMiHasIbHO-MPaBoOBOro Xa-
paKTepy XiHKaM, AKi BUMHWUIIN 3M04YMNH, Ta 3aCTO-
CYBaHHIO 3BiJIbHEHHS BiA MOKapaHHs i 1oro Bia-
6yBaHHS BariTHMX XIHOK Ta XIHOK, fKi MarTb
ManoniTHIX AiTelr, 30KpeMa, NMpUCBSAYEHO HAYKOBI
nybnikauii €.0. NMucbMeHcbkoro, M.B. XpsaniH-
cbkoro, I.B. LLMMOHYYK Ta iH. 3 no3uuii NopiBHS-
NbHO-MNPABOBOr0 aHanizy IHCTUTYT 3BiSIbHEHHS
Bif BiabyBaHHA MOKapaHHSA 3arasioMm AOCTioKY-
Banu €.C. Hasmmko Ta M.I. XaBpoHIOK, siIKi Npo-
MOHYBanM WNSAXM MOro pedopMyBaHHs 3 ypaxy-
BaHHSAM 3apybixxHoro gocsigy. BkasaHumm Hay-
KOBUSAMM 6yno nopyLleHo Ta po3rfisiHyTo AOCUTb
LUMPOKWUI cnekTp npobnem, 30KpeMa BU3HAYEHHS
npaBoOBOi NpUpoAM, NiACTaB, YMOB 3aCTOCYBaHHS
[0 XIHOK 3BifIbHEHHS Bif BiabyBaHHSA NMOKapaHHS
3 BuUNpobyBaHHSM, OCOB/MBOCTI KOHTPO/O 3a
MOBEAIHKOK 3acya)KeHMX Ta NpaBOBi HacMigKu
MOpPYLUEHHS YMOB TAKOro 3BifIbHEHHS, @ TaKOX
paA iHWKX BaXXMBUX NMUTaHb. BogHouac rnosa
yBarow AOoCNiAHUKIB 3anuUWWINCE MNUTaHHS
MOX/TMBOCTI 3aM03MYeHHS MO3UTUBHOIO [A0-
CBigy 3apyb6iXkHMX KpaiH WoA0 NpaBOBOro pe-
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ryJlOBaHHSA 3BiJIbHEHHSA BariTHUX XIHOK i Xi-
HOK, sIKi MaloTb MasoNiTHiX AiTen, Big NpusHa-
YEHOro NMOoKapaHHs 3 BMNPO6YyBaHHAM.

Mera crarri — 3’acyBaT nigcTaBm Ta yMo-
BW 3BiJIbHEHHS BiA BiAOYBaHHSA NOKapaHHS
BariTHMX XIHOK Ta XiHOK, $Ki MatTb AiTen
BiKOM A0 ceMu pokiB, 3a KK YkpaiHu Ta okpe-
MUX 3apybiKHUX KpaiH; BUSABUTU CRiNlbHE Ta
BiAMiHHE B MpaBOBOMY perytoBaHHi LbOro
MUTaHHSA.

3acTocyBaHHSA MOPIBHSAMIbHO-MPABOBOro (KOM-
rnapaTMBHOIO) MeToAy Aa€ 3MOry 3iCTaBUTU HOp-
MU NPO 3BiNbHEHHS BiA BiaOyBaHHSA NokapaHHs 3
BUNPOOYBaHHSAM BariTHUX XIHOK Ta >XXIHOK, $iKi
MaloTb AiTeln BIKOM A0 ceMun pokiB, 3a KK YkpaiHu
3 BigNOBIAHMMM HOPMaMW KPUMIHANBHOIO 3aKo-
HOAABCTBa iIHO3EMHUX AepXXaB, BUAINMNTU ChifibHe
Ta BiAMIHHE, BU3HAUYUTN MOXIIMBI HANPSMM BUKO-
pUCTaHHSa 3apybixkHOro Aoceigy pernameHTadii
TaKOro 3BifIbHEHHA B Mpoueci BAOCKOHANEHHS
umHHoro KK Ykpainu.

MeToa nopiBHAIBHOrO NMpaBO3HABCTBA AA€
MOXJIMBICTb OLLIHUTWU Ti YW iHWI HOPMU KPpUMI-
HaslbHOrO MpaBa KpaiH 3apybixxsa 3 nornsgy
X BUKOPUCTAHHS B HaLIOMYy 3aKOHOAABCTBI [1,
C. 24-25]. BinbWwicTb HayKoBUIB CXWbHi B6a-
YyaTn edEeKTUBHICTb MNOPIBHAMIBHOIO  A0CAi-
[)KEHHSA Ta [AOUiNbHICTb 3arporoHOBaHUX Yy
pe3ynbTaTi MOro npoBeAeHHS Mpono3uvuin y
3ano3M4yeHHi A0 HauioHanbHOro npasa oKpe-
MUX MONIOXKEHb HaMbiNnbw BAANOrO BUPILLEHHS
TOrO YW IHWOro NUTaHHA B Mexax BianoBigHO-
ro 3apybikHOro KpuMiHaZbHOrO 3aKOHO4aB-
ctBa [2, c. 114-115]. BnacHe nOpiBHAbHO-
npasoBe AOCNIAXEHHS MW MPOBEAEMO Ha HO-
pPMaTMBHOMY piBHi, KW NONSIra€ B 3A4iINCHEH-
Hi NOPIBHAHHA 4Yepe3 hopManbHO-IOPUANYHUI
aHasi3 CXOXMX CTaTel 3aKOHOAABYMX aKTiB
(06’ekTN NOPIBHSAHHS). 3@ 06’€KTU NOPIBHSAHHSA
Mu 6epeMo ABi rpynu KkpaiH. [lo nepwoi rpynm
BKJIIOUEHI KpaiHW, WO BXOAWAU A0 KONMULIHLO-
ro PagsiHcbkoro Coto3sy, y TenepiwHin yac —
no CHZJ i MaloTb AaBHi BUTOKW KpPUMiHaNbHO-
NpaBoOBOro perysitoBaHHS; A0 APYroi rpynu —
OoKpeMi 3 KpaiH €Bponencbkoro Coto3sy.

Tak, y KK Pecniy6niku MongoBa iCHy€e Hop-
Ma, fKa rnepenbadaEe MOXMBICTb BiACTPOYKM



MpaBo Ta AepxxaBHe ynpaBniHHA

BiAOyBaHHA MOKapaHHS BariTHUM XiHKaM Ta
XiHKaM, €Ki MaloTb AiTEN BIKOM A0 BOCbMU
pokie (CT. 96). Taka BigcTpouka Moxe 6yTu
3aCTOCOBaHa A0 XIHOK, §IKi 3acya)keHi He 6i-
JiblLe HiX Ha N’'aTb pokiB nosbasneHHs BOJi 3a
TAXKI, 0COBMBO TSXKi Ta HaA3BUYANHO TAXKI
3M104MHN NPOTM 0COBM A0 AOCATHEHHS AUTU-
HOIO BOCbMMW pOKiB. Y pasi, AKWOo 3acynKeHa
BigMOBMACb Big ANTMHM abo NPOAOBXKYE YXU-
NATUCHL BiA T BUXOBAHHA Nicna nonepeaxeHHd
OpraHy, WO 3A4iMCHIOE KOHTPOb 3a ii NoBeaiH-
KO, CyAOBa iHCTaHUia 3a MogaHHSM TaKoro
opraHy MoOXxe BIAMIHUTWM BIACTPOYKY i Hanpa-
BUTWU 3acya)keHy A5 BiabyBaHHS MoKapaHHS.
Micna [OOCArHEHHS AWTUHOK BOCbLMUPIYHOIO
BiKYy CyAoOBa iHCTaHLUiAA: a) 3BiIbHAE 3acyaxe-
Hy Bi4 HeBiabyTOi YacTMHKM nokapaHHsa; 6) 3a-
MiHIOE HeBIAOYTY 4YacCTMHY MoKapaHHs 6inbL
M'SIKMM MOKapaHHSAM; B) HanpaBis€ 3acya-
XXEeHy A0 BiAnoBiAHOI YCTaHOBM A1 BUKOHAH-
HA HeBiabyToi YacTuHM nokapaHHs [3].

MognibHy Ao BMLWEBKa3aHOi HOPMWU 3yCTpi-
yaemo B KK Ipy3ii. Tak, cT. 75 ubOro Koaekcy
nepeabaveHa BiacTpouka BiAbyBaHHS noka-
paHHS BariTHMM XiHkaM abo XiHkaM, sKi Ma-
I0Tb AiTen BIKOM A0 M'STU POKiB, 3 aHanoriy-
HAMW OO0 TUX, Wo nponucaHi B KK Monaosu,
BMMOramMu W0A0 MoBeAiHKKM Takoi ocobu. Tak
camo nepepnbavyeHo MOXIMBICTb BigMiHM BiA-
CTPOYKM BiAbyBaHHSA MoOKapaHHSA Ta Harnpas-
NeHHs ans BiabyBaHHSA MOKapaHHS XIiHOK, AKi
BiAMOBWINCH Big AUTUHKM abo yXUNATbCS Big
i BUXOBAHHA Nicig rnonepea)XeHHs, BUHece-
HOro BMKOHaB4MM 6topo [4].

KK Pecrniy6niku bBiiopycb TakKOX MiCTUTb
HopMy (CT. 93), sika nepenbayae BiACTPOUKY
BiAOyBaHHSA MNOKapaHHA BariTHUM >KiHKaM i
XKiHKaM, §IKi MaloTb AiTel y BiUi 4O TPbOX po-
KiB [5]. 3a3HayeHa cTaTTa AOCUTb AEeTasibHO
pernaMeHTy€e niacTaBu, NOpPSAOK Ta YMOBM
3acToCcyBaHHS noaibHoi BiacTpouku. Ha BigMi-
Hy Bia KK YkpaiHu, y UbOMy KOAEKCi 4iTKO
3a3HayeHo [ABi anbTepHaTUMBHI BMMOrM, 3a
AKUX Taka BIiACTpOYKa MOXMBaA, a CaMe:
1) HasBHICTb Yy TaKoi XiHKK CiMT abo pigHuKX,
AKi Aanuv 3rofy Ha CnisibHe 3 HEeK MPOXWBaH-
HS; 2) MOXJMBICTb CaMOCTIMHO 3abe3ne4ynTu
HanexHi yMOBM A7 BUXOBAHHS AWTUHU. Ha-
Aani nepepaxoByTbCS NiACTaBU, 3@ SAKUX CyA
MOXe BIAMIHUTM BIACTPOYKY, 4Ki 3aranom
CXOXi 3 aHanoriyHuMm nigcraBu, WO 3a3Hava-
toTbcsa B KK YKkpaiHu.

MoaibHi NonoXeHHs € i
Qegepayii, NpoTe 3acTOCyBaHHA TaKoi Bia-
CTPOYKM 6inbll AeTasbHO perlaMeHTOBaHO B
YaCTUHI BU3HA4YeHHS 0cCi6, AKMM MoXe npu-
3HayaTuUCb BiACTpo4YKa, Ta 3abopoHu ii npu-
3HAUYEHHS 3a BUYMHEHHS MEBHUX BUAIB 3N104M-
HiB [6]. Tak, cT. 82 uboro Ko.lJ.eKcy1 nepenba-
YEeHO MOXJ/IMBICTb 3aCTOCYBaHHS BiACTPOYKMU
BMKOHaHHA MOKapaHHA TakuM KaTteropisam 3a-
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CYOXeHUX, AK-0T: 1) BariTHIN XiHUi; 2) XiHui,
K@ Ma€ AUTUHY BIKOM [0 YOTMPHaAUSATU po-
KiB; 3) YONI0BIKY, SIKUA MAE AUTUHY BIKOM A0
YOTMPHAALUSATU POKIB i KN € €aMHUM 3 BaTb-
KiB. BiACTpO4YKYy He 3acTOCOBYKOTb A0 TaKux
KaTeropit oci6: 1) 3acya)eHux Ao obMexeH-
Hs1 BONi, No36aBfieHHS BOJIi 3@ 3/I04YMHK NPOTH
CTaTeBOi HEAOTOPKAHHOCTI HEMOBHOMITHIX, WO
He [0CArM  YOTUPHAAUATUPIYHOINO  BIiKY;
2) 3acyA)XeHUX [0 no3baBfieHHa BoAi  Ha
CTpPOK 6inblle M’ATUM POKiB 3a TSAXKi Ta 0Co6-
NIMBO TSAXKIi 3M104MHK NpoTn ocobu; 3) Ao no-
36aBneHHs BONI 3a 3N04MHKM, nepenbayeHi
cT. 205, 205.1, 205.2, 205.3, 205.4, 205.5,
Y. 3 Ta 4 cT. 206, 4. 4 cT. 211 Kopekcy, 4Ki
NMO€EAHaHI 3i 3AiACHEHHAM TEPOPUCTUYHOI Aisi-
NbHOCTI 37104nHamMm, nepepbadeHmMn cT. 277,
278, 279 i 360 uboro Kogekcy.

Y cT. 72 KK KaszaxcraHy Takox nepegba-
YeHO BIACTPOUKY BigbyBaHHSA MOKapaHHA Ta-
KOX i 4YonoBikaM, sIKi caMi BMXOBYKOTb Maso-
NiTHIX giTen. BariTHUM XiHKaM cya Moxe Bif-
CTpounTK BiabyBaHHSA MOKapaHHS Ha CTPOK A0
oAHOro poky. IHWWM KaTeropiaMm cyn Moxe
BiACTPOUMUTM MOKapaHHSA A0 M'ATU poOKiB, ane
He 6inblie HiXX A0 AOCATHEHHS AUTUHO YOTUP-
HaguaTupiyHoro BiKy. [pu UbOMY, Ha BIAMIHY
BiA 4. 2 cT.79 KK YkpaiHnn, y KK KasaxcraHy Ha
TakmMx oci6 He noknagaTbCs 060B’A3KM, AKi
nepeabayeHi ansa oci6, Woao AKMX 3aCTOCOBAHO
3BifIbHEHHS BiA4 BiAOyBaHHS MokapaHHS 3 BU-
npobyBaHHAM [7].

3aranbHi niacraBv, YMOBM Ta MNpaBOBi Hac-
NiAKN 3aCTOCYBaHHS Takoro 3BifIbHEHHSA 3rigHO
3i cT. 78 KK BipMeHii pewo cxoxi 3 niacrasa-
MW Ta ymoBaMu, nepenbayveHmmum B KK Ykpai-
HW, 3a BUHSTKOM OKpPEeMMX acnekTiB, 30KpeMa:
BiACTpOYKa MOXNMBA A0 AOCATHEHHS AUTUHOO
TPUPIYHOro BiKY; Ais Li€i HOPMU MOLIMPIOETb-
CS M Ha 4onoBika, WO BUMIMBAE 3 OyKBaNbHO-
ro TnyMmayeHHsa npunucis ct. 78 KK “ocoba,
sIKa Ma€ AiTen BIKOM A0 Tpbox pokis” [8]. No-
AiIGHMM YMHOM pernamMeHTOBaHO MOPSAOK 3a-
CTOCYBaHHS BiACTPOYKM BiabyBaHHSA MokKapaH-
HA BariTHUM XiHKaMm abo ocobam, aKi MaloTb
ManoniTHix aiten i B KK A3zepbarigxaHcbKol
Pecniy6niku [9], KK TypkmeHuctaHy [10], 3a
BUHSTKOM BiKY ANTUHU, SKNIA 0BMEXYETbCSA He
TpbOMa, a BiCcbMOMa pokamu, a 3a KK Kup-
ru3bkoi Pecriybsiiku — 4oTUpHaAuUSTbMa poKa-
MU.

KpuMiHanbHi kogekcu psay 3apybikHMX
KpaiH He MiCTaTb OKpeMol HOpPMWU WOAO0 3Bifb-
HEeHHS BiA4 NokapaHHsA 3 BMNPobyBaHHSAM Bari-
THUX XIHOK YU XIHOK, sKi MaloTb AiTen. Taka
MOXJIMBICTb BM3HAYAETLCA HA 3arasibHUX Nijg-
CTaBax 3a HasiBHOCTI YMOB, BKa3aHUX Mpu pe-
rnaMeHTauil 3axoaiB, WO MoB’dA3aHi i3 3acTo-
CYBaHHAM [0 BWHHOMO IiCNMTOBOrO CTPOKY
(probie). MoaibHW Miaxia € xapakTepHUM A
KPUMiHanbHOro 3akoHoaaBcTBa Pecriybniku
bonrapis, Pecny6niku [lonbuja, JlaTBivicbkoi
Pecrniybsikn, EcToHCbKOI Pecriybniku, Pecriy6-
J7ikn JIntBa 1a Y36ekucrtaHy [11-16]. Mpwumi-
poM, 3rigHo 3 &56¢ KK Himeuy4ynHu, cyn mMoxe
BKasaTWu 3acyz)XeHoMy, A0 sfKoro 6yno 3acrto-



2014 p., Ne 1-2 (14-15)

COBAHO YMOBHY BIACTPOYKY MOKapaHHSA, Ha
HeobXxigHiCTb, 30KpeMa, BMKOHYBaTn 060B’S3-
Kn Woao yTpuMaHHs Aiter abo iHwux ocib.
pybe Ta cuctemaTMyHe MOpPYLUEHHS MOoKnia-
AeHuX Ha Taky ocoby o0608B’a3kiB (PakTUUHO
iX HEBUKOHaHHA abo HeHaneXxHe BWUKOHaHHS)
BM3HAETbLCA MiACTaBOK BIiAMIHWM YMOBHOI Bifg-
CTPOYKM nokapaHHa [17]. Y KK Asctpii (&51)
cepen BKasiBOK, §Ki NOAINSAKTbLCS Ha BUMOIMMU
Ta 3ab60poHMU, WO NOLMPIOKTECSA Ha OCi6b, Lwo-
[0 AKUX 3aCTOCOBAHO YMOBHE 3BiJIbHEHHSA Bij
rnokKapaHHs, y nopsaaky &43 6e3nocepeaHbo
He 3ragyeTbcs 6yab-sika BKasiBka WOAO Ha-
NEXXHOro BUKOHAHHS MATEPUHCbKUX 4n B6aTb-
KiBCbKMX 060B’s3KkiB [18]. He Mictuth 6yab-
KX 0CcO6/IMBOCTEN i 3aCcTOCyBaHHA A0 3acy-
IXKEHUX 0Ci6 MpUNUHEHHS BUKOHAHHSA MoKa-
paHHs y Buai nosbasneHHsA BONi, siKe AOCUTb
CXOXe 3 iHCTUTYTOM 3Bi/IbHEHHS BiA BiabyBaH-

HS MoOKapaHHA 3 BUNpobyBaHHAM, KK IcrnaHii

[19], Ta BiACTpOYKA BUKOHAHHS NMOKapaHHSA 3a
KK ®paHuii [20].

BucHoBKM. AHaniz NonoXeHb KpuUMiHanb-
HOrO 3aKOHOAABCTBA OKpeMux 3apybiKHUX
KpaiH fae 3Mmory 3pobuTm neBHi BUCHOBKM
o4O MpaBoOBOI pernameHTauii ocobnmeocTen
3BiNIbHEHHSA Big BiAbyBaHHS MOKapaHHS 3 BU-
npobyBaHHAM BariTHMX >XXIHOK Ta XIiHOK, SKi
MaltTb ManoniTHiX AiTen. KpuMiHanbHe 3ako-
HOLABCTBO psAy KpaiH, sKi BXOAWNM A0 CKna-
ay PapsaHcbkoro Cow3y W HUHI BXoAATb A0
cknagy CHZA, Mictutb 6arato cnisibHOro 3 Ho-
pmMamMn KK YKpaiHW B 4acCTWHi BU3HAYEHHSA
niacras, YMOB, NOPSAAKY 3aCTOCYBaHHSA Takoro
3BifIbHEHHSA Ta MNpaBOBUX HACNIAKIB HEBWKO-
HaHHS MOro yMoB.

Paa nmonoxeHb WOAO BU3HAYEHHS MOpsSiaKy
3aCTOCyBaHHS 3BiflbHEHHS Big BiabyBaHHSA Mo-
KapaHHSa 3 BUNpPObyBaHHAM BariTHMX XIiHOK Ta
XKIHOK, SIKi MalOTb MasonNiTHIX AiTen, NepenHsTI
3 MoaesibHoro KpuMiHanbHOrO KoAeKCy KpaiH
(mani — MKK) — y4acHukis CHA 3 neBHMMM
Moandikauiamn. Taki moandikauii ctocytoTbes
nepesaxKkHo: 1) KaTeropi oci6, Ao AKUX MoOXe
6yTM 3acTocoBaHe 3BiflbHEHHS, aaXe B psaAi
KpaiH nepenik oci6 6yso po3WnpeHo 3a paxy-
HOK BKJIKOYEHHSI B HbOro 4onogikiB (0cCi6), SKi
CaMOCTIiHO  BWXOBYIOTb  MasnofliTHIO  AUTUHY
(KK BipmeHii, KK P®, KK KasaxcTtaHy); 2) cTpo-
Ky 3BiJIbHEHHS, SIKMI MOB’A3YETbCA 3 AOCAr-
HEHHAM MaJsioNiTHbOK AWTUHOK TPbOX POKIB
(KK Pecny6nikun binopycb, KK BipmeHii), n’atn
pokie (KK Ipysii), cemn pokie (KK YkpaiHn),
BocbMM pokiB (KK AsepbarigxaHy, KK Mongosu,
KK TypkMeHii), 4YoTupHagusatn pokis (KK PO,
KK KaszaxctaHy, KK Kunprusii); 3) yTOYHEHHSA
KaTeropii 3N04YMHIB, 3@ BUMHEHHSA AKUX Take
3BilbHEHHA He Moxe 6yTM 3acTtocoBaHe
(KK AzepbangxaHy, KK P®, KK TypkmeHii
Towo). OcobnueicTIO NPaBOBOro peryntoBaHHS
3BiNlbHEHHSA BiA BiAbyBaHHSA MOKapaHHSA 3 BU-
npobyBaHHAM 3rigHo 3 KK PBE € Te, WO B HbO-
MYy 4iTKO BKasaHO [ABi ajibTepHAaTUBHI BUMOIN,
3a AKMX Taka BiACTpoyka MOX/MBa, a CaMe:
1) HasBHICTb Yy TaKoi XiHKM CiM'i abo piaHuX,
AKi fanu 3rofy Ha cnifibHe 3 Hek MPoXUBaAH-
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HA; 2) MOXJ/MBICTb CaMOCTIMHO 3abe3neuynTn
HanexHi yMoOBW ANS BUXOBAHHA AUTUHU. [Mo-
Ai6HI BUMOrmM He nponwucadi 6inblie B XXOAHO-
MY 3 PpO3MSHYTUX KPUMIHaNbHUX KOAEKCIB.
OkpeMi npunucy Woao HacniakiB nopyLleHHs
YMOB TaKoro 3BiJIbHEHHS B MpoaHanizoBaHmMXx
KpUMiHanbHnx Kogekcax ¢aKTUYHO BIATBO-
pOIOTb NOIOXEHHS Y. 3—5 cT. 80 MKK.
CTOCOBHO perysitoBaHHS LbOro NUTaHHS B
KPpUMiHaNbHOMY 3aKOHOAABCTBI €BPOMNENCHKUX
kpaiH (Monbwa, Bbonrapis, ®paHuis, ABCTpis,
IcnaHis, HiMeyunHa TOLLO) MOXEeMOo NoroAmMTUCh
3 BUWCJIOB/IEHOKO B KpWUMiHaNbHO-NpaBoBiit niTe-
paTypi AYyMKOW, LWO BiACYTHICTb cneuiasibHUX
po34iniB, rnaB i HaBiTb CTaTel, MNPUCBAYEHUX
0CO6/IMBOCTAM  KPUMiHaNbHOI  BiANOBIAA/IbHOCTI
Ta MoKapaHHS XiHOK, MOXHa MOSICHUTN 0coban-
BOCTSIMU TeHAEPHOI MONITUKMU CyYaCHUX €EBPO-
NenCbKUX KPaiH, 3rigHO 3 SKOK YOJIOBIKM 1 XKiH-
KW LiSIKOM piBHI y CBOiIX MpaBax, 060B’s3Kax i
BignosiganbHOCTI [21, c. 434].
BTiM, 3@ yMOBM BM3HAHHA PIBHOCTI XIHOK i
YONOBIKIB Yy TX MpaBax 3aKOHOAaBLUi MO-pi3-
HoMy 6auaTb MiAX0AM AO BUPILLEHHS Ui€i npo-
6nemn. YMOBHO KpaiHM MOXHa noAinTM Ha
TPU rPynu N oxapakTepusyBaTu iX TakuUM 4u-
HOM:
1) KpaiHn, AKi BU3HAOTb reHAEepHY PiBHICTb
XIHOK i YOJIOBIKIB Yy MUTAHHAX KapaHOCTi 3/10-
UMHIB | HE pernamMeHTYyTb XXOAHUX 0Cco6mMBOC-
Tel 3acTOCyBaHHSA 3BiflbHEHHS BiA4 BiabyBaHHSA
nokapaHHs 3 BunpobyBaHHAM abo X BiACTPOY-
KN BMKOHAHHSA MOKapaHHS XiHKaM, 34iMCHI0K0-
yM IX Ha 3aranbHux 3acagax (KK MNonbuyi,
KK Bonrapii, KK ®paHuii, KK AscTtpii, KK Ic-
nanii, KK HimeuuunHun);
2) KpaiHW, §Ki Nonpuv BU3HAHHA reHAepHOI
PiBHOCTI B 6inbwoOCTi cdep XUTTEQIANbHOCTI
NIOAMHW BCeE XX Taku BiA3Ha4yaloTb MNPUPOAHI
0CO6IMBOCTI XKIHKM M 3aKpinsoTb HA 3aKOHO-
[ABYOMy piBHi BiAMIHHOCTI B KpUMiHanbHin Bia-
MoBiAanbHOCTI XiHOK i YonoB.ikis® (KK YkpaiHu,
KK Mongosu, KK Binopycii, KK py3ii ToL0);
3) KpaiHW, AKi BM3HAKOTb reHAEpHY PiBHICTb
XIHOK Ta YOJIOBIKIB Y MUTAHHAX KapaHOCTi 3M0-
UYMHIB | MOWMPOTL 0COBMBOCTI 3aCTOCYBaHHS
3BiNlbHEHHS BiA BiabyBaHHSA MoKapaHHSA 3 BMMPO-
6yBaHHAM abo X BIACTPOYKM BUKOHaHHS MOKa-
paHHA Ha BariTHUX XiHOK, XIHOK, SIKi MalTb Ma-
NONITHIX AiTel, Ta YONOoBIKiB, SKi MalTb ManoniT-
HiX Aiten i BuxoByloTb iX cami (KK Bipmenii,
KK PO, KK KasaxcraHny).
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HaymoB 0.0. OcBo6o>xaeHue OoT OT6biBaHUS HaKa3aHUSA C UCMbiTaHMEM 6epeMeHHbIX
YKEHLMH U XKEHLYMH, UMELWMUX MasioJsieTHUX aetei, no YK YKpauHbl U 3apy6e)XHbIX CTpaH:
CpaBHUTENbHO-NMpaBoOBOEe UccnefoBaHne

B cTatee mnccrnenoBaHbl OCHOBaHMS, YC/10BUST U MOPSAOK OCBOBOXAEHNS] OT OTObIBaHWSI HaKka3aHus
C UCMbITAHNEM BEPEMEHHbBIX XEHLUNH N KEHLYUH, KOTOPbIE UMEKT MAaJsIoNIeTHUX AETEH, NpegycMoT-
peHHble B YK YKpauHbl U OTAENbHbIX 3apy6exXHbIX CTpaH; aKLEHTUPOBAHO BHUMAaHUE Ha O6LMX U
OT/INYNTESIbHbIX OCOBEHHOCTSIX B MPaBOBOM PEryIMpoOBaHNM TaKOro 0CBOOOXKAEHMS.

KnroueBbie cnoBa: ocBob6oXAeHNE OT Hakal3aHusi, OCHOBaHWsl OCBOOOXAEHMS, YyC/1I0BUSI OCBO-
60)XaeHns1, CpaBHUTEIbHO-NPaBoBOy MeTo, bepeMeHHasl XeHLMHAa, MasloNIeTHUI pe6EHOK.

Naumov O. Remission from Enduring the Punishment with Probation for Pregnant
Women and Women Having Minor Children Under the Criminal Code of Ukraine and For-
eign Countries: Comparative and Juristic Research

The article deals with the grounds, conditions and order of the remission from enduring the
punishment with probation for pregnant women and women having minor children under the
Criminal Code of Ukraine and some of foreign countries; the attention is turned to the similar and
differential characteristics in the legal regulation of such a remission.

The author analyzed grounds and conditions of the remission from enduring the punishment for
pregnant women and women having children aged up to seven years under the Criminal Code of
Ukraine and some of foreign countries and the similar and differential characteristics of the legal
regulation of this institution was revealed. The application of the comparative and juristic research
allowed to compare norms about the remission from enduring the punishment with probation for
pregnant women and women having minor children under the Criminal Code of Ukraine with the
corresponding norms of Criminal Codes of foreign countries, to separate common and specific fea-
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tures in the approaches in legal regulation of such a remission, to find the possible ways of use of
good foreign practice in the process of improving the Criminal Code of Ukraine.

In the process of the research it was defined what depending of the specific approach in the
determination of procedure of the punishment’s application for this category of the convicted it’s
possible to classify the states in three groups in the following way:

1) countries, admitting the gender equality of men and women in the matters of crimes’ punish-
ableness and having no regulation of any features in the application of the remission from enduring
the punishment with probation or the respite of the enduring the punishment for women, conduct-
ing them on a common basis (the Criminal Code of Poland, the Criminal Code of Bulgaria, the
Criminal Code of France, the Criminal Code of Austria, the Criminal Code of Spain, the Criminal
Code of Federal Republic of Germany);

2) countries, admitting the gender equality in the most part of human activity, however, em-
phasizing on the woman’s natural features and formalizing on the legislative level differences in the
criminal responsibility of women and men (the Criminal Code of Ukraine, the Criminal Code of Re-
public of Moldova, the Criminal Code of Republic of Belarus, the Criminal Code of Georgia);

3) countries, admitting the gender equality of men and women in the matters of crimes’ punish-
ableness and spreading the features in the application of the remission from enduring the punish-
ment with probation or the respite of the enduring the punishment not only for pregnant women or
women having minor children, but for men upbringing a child in the conditions of incomplete family
(the Criminal Code of Armenia, the Criminal Code of Russian Federation, the Criminal Code of Ka-
zakhstan).

Key words: remission from the punishment, grounds of remission, conditions of remission,
comparative and juristic method, pregnant woman, minor child.
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