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O. B. KonecHn4yeHkKo,

acnipaHT Kadeapwn KpMMiHanbHOro npouecy
HauioHanbHOro yHiBepcutety «Oaecbka ropuanyHa akageMisa»

A0 OKPEMUX NMUTAHDb WWOAO HEAONMYCTUMOCTI OKA3IB
OTPUMAHUX 3A PE3YJIbTATAMU NPOBEAEHHSA HEIMTACHUX
cnip4yumx (Po3WyKoBux) Aiun

Cratrs npucBsiYeHa OKPEMUM MUTAHHSM HEAOMYCTUMOCTI 4OKa3iB Yy KPUMIHasIbHOMY 1po-
BaAXXEHHI. B Hii 3a3Ha4Ya€TbCs NMPO Ba>X/IMBICTb HEI/IaCHUX Cig4nx (po3LyKoBux) Aik A5
pO3C/igyBaHHS OKPEMUX BUAIB 3/I04YMHIB Ta ICHYHOYUX Mpob6seM O[O BUKOPUCTAHHS IX
pe3ynbTaTiB y KpUMIHa/IbHOMY MPOBaAXEHHI, Cepes SIKUX BUAIZIEHO BU3HAHHS OKa3iB HeLO-
nycTuMmnMun. AKYEHTOBaHa yBara Ha TOMY, LLO iCHYIOTb BUNaAKN HE3aA40BOJIEHHS KJ10MOTaHb
C/1iA40ro Ym rnpoKypopa Ao C/IiA40ro cyaai 1oao rnpoBeAEeHHS HErs1acHoi cig4oi (po3iuyKo-
BOI) Aii, Lo CBIAYUTb PO rNopyLUEHHS YUHHOIrO KPUMIHaIbHOIro rpoLecyasibHOro 3aKoHo4as-
CTBa CTOPOHOK 06BUHYBaYEHHS e Ha CTagil iHILitoBaHHS NpOBEAEHHS Takux 4it. Y 3B’93Ky 3
ymm 6ys10 NpoaHas1i3oBaHoO Cy[0OBY MNPakTUKy, sika CTOCYyBasachb NPOBEAEHHS HEMIaCHUX Cig-
4ynx (po3LyKOBMX) AiK Ta HaBeAEHO BUCHOBKM abo X po3’sicHeHHs BepxoBHoro Cyay wjono
0Ccob6/1mBOCTEN peanizalii HOpM KpUMIiHabHOro npouecyasibHoro npasa. 3azHadyeHi BUCHOBKM
Ta po3’sicHeHHs1 Cyay 6y/sim cucrteMaTn3oBaHi B 3a/1€XXHOCTI Big eTany peasnidauii HersiacHoi
cig4qoi (po3LyKoBoi) aii: po3’scHeHHs BepxoBHoro CyAay wjoAo niagcraB 1a opraHidauii npo-
BeAEHHS HernacHux cigumnx (po3LwyKoBux) 4ivi, pO3’aCHEHHS, SIKi CTOCYHOTbCSI 0CO6/IMBOCTEN
rpoBEeAEHHS] HErziacHuUX ciigyumx (po3LyKoBuX) Aivi, pO3’dCHEHHS, SIKI CTOCYIOTbCSI BUKOPU-
CTaHHS pe3yIbTaTiB HErsiaCHMX caigunx (po3LyKoBux) 4ik.

3a Hacnigkamu rpoBefeHOro HaMu AOC/IAXKEHHS, BapTo 3a3HaqyuTu, O pPOJib [POKYy-
popa B KPWMIHa/IbHOMY MPOBaAXEHHI HE O0BMEXYETbCS (OpMasibHOK OpraHilauiero [ocy-
AO0BOro po3CiigyBaHHs, Harsjas4oM 3a AOAEPXKAHHSM 3aKOHIB opraHamu, L0 34iMCHIOOTh
0rnepaTuBHO-PO3LLIYKOBY AISTIbHICTL Yn OCYA0BE PO3C/idyBaHHS abo Ai3HaHHS, Ta 34IMCHEH-
HSM Aep>XaBHOro obBuHyBayeHHs B cyai. Noro poJsib 3Ha4HO 3MICTOBHiIlIa — 3abe3reyeHHs
€phEeKTUBHOCTI KPUMIHa/IbHOro NMPOBaAXEHHS Ha BCiX MOro erarnax abu BUKOPpUCTaTU HasiBHI
KPpUMIiHasabHIi rpoyecyasibHi NOBHOBaX€EHHS B pamMKax 3aKOHHOCTI Ta AOCSrHEHHS 3aBAaHb
KPUMIHa/IbHOro rpoBaA>XeHHSs. 3 O4HIEI CTOPOHU 3 MiHIMasibHUMW BUTPAaTaMu 4acy 1a pecyp-
CiB, @ 3 IHLIOI — MIHIMIi3aLii MOXX/INBOCTI BU3HaHHS OTPUMaHUX [OKa3iB, SIKi 4acTo MOXyTb 6yTu
KJTIOHOBUMU B KPUMIHA/IbHOMY MPOBaaXXeHHi, HeA0nyCTUMUMU.

KnrouoBi cnoBa: kpuMiHasibHe rpOBaAXXeHHS, HersiacHi cnigydi (po3LwwyKosi) aii, Hegory-
CTUMICTb [OKa3iB, po3’dcHeHHS BepxoBHoro Cyay, npoKypop.

MocraHoBka npob6nemu. [ocyaoBe HOBaXeHHi MNpPaBOOXOPOHHI oOpraHuW, SKi

po3CnigyBaHHS — YHiKalbHUM eTan npoBa-
OXKEHHS, KU HasiBHUIW nule B KpUMiHasb-
HOMY CYAOYMHCTBI. Lle noB’si3aHO He TiNbKK
i3 060B’'5I3KOM AeprKaBu 3axunLaTn Aep>KaBHi
iHCTUTYLIT, CyCniNbCTBO Ta KOXXHOIO rpoMaas-
HWHa Big CycninbHO-Hebe3neyHMxX NocsraHsb,
ane i 3 HeobXiAHICTIO CNPUATU BiAHOBNEHHIO
nopyweHux npas, 3anobiraty noaanblunMm
3NI0YNHHMM MNOCATaHHAM Ta MOKApPaAHHKO |
BMMNpaBNEeHHIO BUHHMUX oci6. Onsa uboro, B
TOMY YKUCNi, CTBOPIOKOTHCA CrieuiasibHO-YNoB-
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MalTb A0 CyAOBOro po3rnsay 3abesneuntn
nonepeaHin KpuMiHanbHUM npouecyanbHUN
BMCHOBOK LWOAO BUABEHON0 KPUMiHaNbHOMO
NpaBonopyLEeHHSs, AKUA Ma€ rpyHTyBaTUCh
Ha AokasaxX, OTpMMaHux B nepeabadvyeHomy

KpUMiHanbHUM  npouecyasbHUM 3aKOHOM
nopsiaky.

BaxnuBumMm  and  OTpUMaHHA OOKa3iB
Y KpWUMiHanbHOMY MpOBaJXeHHi Ha cTa-

AiT 4oCynoBOro po3cnigyBaHHS cneuianbHO
YNOBHOBAaXeHUMU opraHamu € cniguvi (pos-
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WyKoBi) aii, ocobnmee Micue cepen HMX MOCi-
[aloTb HernacHi cnigyi (po3wykosi) Aii, ki
NOB’SA3aHi i3 MOX/MBICTIO HEr/TAaCHO OTPUMY-
BaTW HeobXxigHy Ans cniacrea iHdpopMauito,
WO BUK/IKOHATUME MOXMBY MNPOTUAIKO LWOAO
i oTpuMaHH4. HernacHi cnigyi (po3LwyKoBsi)
Ail € KKYOBMMM Nig4 4ac po3cnigyBaHHA
€KOHOMIYHMX Ta KOPYMNUIMHUX 3/104YMHIB, a
TaAKOX JIAaTEHTHMX Ta BUCOKOOPraHi30BaHUX
3/TOYNHIB, OCKiTbKWN BOHW YN HE EAUHUNIA CMO-
Ci6 Wwoao0 3a3HayeHnx BUAIB 3/10UNHIB OTpU-
MaTu gokasn. HernacHi cnigyi (po3wykoBsi)
Ai1 BUKOHYIOTb posib edeKTUBHOro 3acoby
ang 36upaHHs iHbopMauii He Tinbkn B YKpa-
iHi, ane i B MibXHapOAHi NpakTuui: «y CBITi
3a AOMOMOIroK HernacHmx 3acobis po3cniay-
BaHHS pPO3KPMBAETbCS NMOHah 85% TAXKMX
Ta 0CO6NMBO TAXKKMX 3N04YMNHIB N pe3ynbTaTu
6inbWIOCTi HernacHux 3acobiB BU3HAKTbCSA
cyAamMu 3axigHUX KpaiH CcyaoBMMKW  [oOKa-
3amu» [15, c. 82].

OpHak, icHye neBHa npobnema ix 3acTo-
CyBaHHSA Yy KPWUMiHanbHOMY MNpPOBaAXEHHI:
«aHaniz noHapj 5-piyHOI BITYM3HAHOI Mpak-
TUKU 3acTtocyBaHHa HCP[ BuaBuB, Wwo nuwe
00 5% X pe3ynbTaTiB BU3HAOTbCS AOKa3aMu
BITYM3HSHUMU CyaaMM, WO aKTyanisye aocni-
OXKEeHHA He nuwe 3 MpUYMH Takoro HU3b-
KOro BMKOpPUCTaHHSA pe3ynbTtaTtie HCPL ans
OTPMMaHHA A0Ka3iB y KPUMiHalbHOMY Mpo-
BaA)XEHHi, a " BUSABMNEHHS iHLWNX MOXNBUX
HanpsaMiB BUKOPUCTAHHSA pe3ynbTaTis HCPA
Yy KpUMiHanbHOMY npoLecyasbHOMY A0Ka3y-
BaHHI» [15, c. 82]. He3Baxatoum Ha Te, Lo
aBTOp He 3a3Haya€ npo MNpUYNHU BUKOPU-
CTaHHSA B AKOCTI Agoka3siB nuwe 5% iHdopma-
uii, OoTpMMaHOiI 3a pe3ynbTaTtaMn Hers1acHmUX
cnigumx (po3wykosux) Aii. MoxHa npuny-
CTUTW, WO MNeBHa 4YacTUHaA 3 HUX He BUKO-
PUCTOBYETLCA B $SKOCTI A0KasiB, OCKiNbKMK
HernacHi cnigyi (po3WwykKoBi) Aii BU3HATLCS
HeAonyCTUMUMU, WO UiNIKOM MPUPOLHO Bpa-
XOBYIOUYM X BUCOKO iHTPY3UBHUN XapakTtep
Ta IHKO/IN CTUC/e 3aKOHO4AaBYe pernaMmeHTy-
BaHHS NpoBeAeHHS OKpeMUX iX BUAIB.

AHanisa ocraHHIX pocnigXeHb Ta
ny6nikayin. MNuTaHHIO AOCNIAXEHHS YMOB
HefonyCTUMOCTI AoKa3iB NpucBsaYeHi poboTu,
B TOMY 4uCni, HacTynHi ByeHi: bapba B.E.,
BanHapuyk B.B., Apo3a B., 3aBugHsak B.IL.,
Jliceubka J1., PoratnHcbka H., lNMaHoBa A.B.,
TioTioHHMK B.B. Ta iHwi. OaHak, He3Ba-
Xawuu Ha 34006yTKM 3a3HAYEHUX aBToOpIB,

3aNMWATbCS OKPeMi MUTaHHS MoB’dA3aHi i3
OOMYCTUMICTIO [OKasiB OTpUMaHMX BHachi-
OOK npoBeAeHHs HernacHux cnigumx (pos-
LUIYKOBMX) AiN Ha Cy4daCHOMY eTarni po3BUTKY
KpUMiHaNbHUX npoLuecyasibHUX BiAHOCUH.

MeTta cratTi. locnigntn yMoBu BU3HAHHS
[OKa3iB OTpMMaHUX 3a Hacnigkamum npose-
OEeHHs HernacHmx cnigumnx (po3swyKoBux) Ain
HEeAOMyCTUMMMKN, BU3HAYUTU pPOSib MNPOKY-
popa y 3abe3nedyeHHi 4OoNyCTUMOCTI A0Ka3iB.

Buknap oCHOBHOro Mmartepiany. B KoH-
TEKCTi HeaonyCTUMOCTi [AoKasiB, oTpuMa-
HUX 3a pe3ynbTaTamu MpOBeAEeHHS Her-
NacHuUX cnigunx (po3WyKOBUX) Air, HasABHI
BMNAAKM, KOMWU BXe Ha eTani iHiuitoBaHHS
iX npoBeAeHHA cnigdi cyadi BiAMOBAANTb Y
MOroAXXeHHi BiAMOBIAHOrNO KJOMOTaHH4A, WO
CBiAYNTb MNpPO MOPYLWEHHSA KPUMiHaNbHOro
npouecyasibHOro 3aKOHOAAaBCTBA He B XOAi
NpoBeAEeHHS HernacHoi cniayvoi (po3LWwyKoBOi)
Ail, @ Ha eTani nepekoHaHHsA cnigyoro cyaai
B HasIBHOCTI niagcTtasB wWoAo ii npoBeaeHHS.
B niTepaTtypi HasgBHi HacTynHi BiAOMOCTI CTO-
COBHO UbOro: «WOA0 CTaTUCTUKU pO3rnsany
K/IOMOTaHb MpPO HajaHHSA A03BOJIy Ha Mpo-
BeaeHHsa HCPA, To y ueTBepTOMYy KBapTani
2019 poky i3 3aranbHOI KinbKOCTI Kono-
TaHb, AKi Haginwnu go BAKCy, 3anoBosieHo
84%, 3agoBosieHo yacTtkosBo — 4%, BigMOB-
neHo - 11%, noBepHyTO 3asBHMKaM - 1%,
O CBiAYMTb NPO AOCTATHIN piBEHb «SKOCTI»
KNonoTaHb, MOAAHUX CAIAYMM CyaasaM. AKLLO
po3rnaHyT™M aaHi 2020 poky, TO B UiflOMYy
cuTyauis cxoxa i3 nonepegHiMm AaHUMW.
Tak, 3a40BOJsieHUX KnonoTtaHb — 81%, 3an0-
BO/IEHUX 4acTkoBo - 9,5%, BigMOBNEHO -
9,5% [16, c. 118]. Mun He NoAiNSAEMO ONTUMI-
CTMYHOI OLUiHKM aBTOpa, OCKiNIbKW HaBeaeHa
HWM CTaTUCTUKA CTOCYETbCS NuULIe AiNIbHOCTI
HABY, CAIN ta BAKC npauiBHUKU KX geuwo
BUPI3HAKTLCA 3 MOMIXK MNpauiBHUKIB iHLIWX
NpaBOOXOPOHHUX OPraHiB, WO MOSACHIOETLCH
cneuianbHuUMu, 6inbWw BUMOMAMBUMKU  YMO-
BaMU AJ19 3aHATTS BaKaHTHUX nocaj B LUX
opraHax.

BapTo 3a3HaunTK, WO BiAMOBU, SIKi HASIBHI
B cepeaHboMy Yy 10% Bmnagkie ceigvyaTb Npo
HasABHICTb Pi3HUX OLIHOYHUX KPUTEPIiB KpK-
MiHaNbHUX MpouecyanbHUX MigcTas npose-
OEHHS HernacHux cnigunx (po3LwwyKoBuX)
Aii 'y cniguoro cyaai Ta npokypopa, SKui
nogatoum abo noroaXxyruum BignoBigHe Ko-
MOTaHHA A0 CMigyoro cyaai oAHOYacHO Mae
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3[IMNCHIOBATM HArns4 3a 3aKOHHICTIO AifNb-
HOCTiI OpraHiB A0CYy[OBOro po3C/ifAyBaHHS.
OpHak, He3BaXkal4yM Ha ue, BXe Ha eTani
iHiLitOBaHHS NPOBEAEHHS HErNAaCHUX Cig4Ynx
(po3WwyKoBMX) A 3i CTOPOHW MPOKypopa
icHye cnpoba nopyuweHHs abo x 6e3noce-
pefHE NOpYLIEHHS KPpUMiHanbHOro npouecy-
anbHOMO 3akoHOAABCTBa MpO WO HaM CBifa-
yaTb BigMOBWM cyagiB. Ha xanb, cyaauu 3
MaTepianis CyAoBOi MPaKTUKK, MOpPYLUEHHS
rnpouecyasbHOro 3akoHOAABCTBa  MatoTb
Micue i mig Yac NnpoBeAeHHS HerslacHUX cnig-
unx (po3wWwykoBmMx) Ain Ta odOpPMAEHHS iX
pe3ynbTaTiB, @ TaKoX NoAasnbloMy iX BUKO-
puctaHHio. lMpu uUboMy 6yBalTb BUNagku
HESABHOMO MOPYLUEeHHS YMHHOro KpuMiHasb-
HOro npoLecyanbHOro0 3aKoHOA4ABCTBa, SKe
B CWy 3aKpinjeHHsa 3aranbHUX Ta YHiBep-
CanbHUX HOPM HE MOXe BPEerystoBaTh KOXHI
MOX/IMBI MPaBOBIAHOCUHU, $AKi MaTUMYTb
Micue nig 4ac 34IMCHEHHS KPUMiIHalbHOro
npouecyasibHOro NpoBagXeHHs. Y 3B’'a3Ky 3
UMM, Y BUNagKy HeobxigHOCTi cyani yTouHio-
I0Tb, PO3’ACHIOIOTb OKpPEMi MONOXEHHSA KpU-
MiHanbHOroO rnpouecyanbHOro 3akoHy abo y
BMMNAAKY MOro nopylweHHs, abo y Bunagky
iHILIFOBAHHA CTOPOHOK 3axXUCTY BU3HaHHSA
AOKasiB HeaonyCTMMMMKM, BHACNIAOK YMOB-
HOrO MOpPYLUEHHS CTOPOHOK 06BMHYBAUYEHHS
KPUMiHaNbLHOro rpouecyanbHOro 3akoHO-
[aBCTBa. 3 ornsg4y Ha Wo NpoKypop B CBOIN
npouecyanbHin  AiAAbHOCTI  WOAO OpraHi-
3auii, 6e3nocepeaHbOro MpoBeAEeHHS Ta
BMKOPWUCTAHHSA pe3ybTaTiB HernacHux cnig-
ymx (pO3WYKOBUX) AN MaE AOTPUMYBATUCH
pO3’ACHEeHb, AKi pobnsaATb Ccyaai WOAO KOH-
KPeTHMUX YMOB Ta MPUYUH BU3HAHHA [OKa-
3iB 3a Hacnigkamm ix npoBeAeHHSA Heno-
nyctumMmMmn. OCKiINbKW 3 OAHIEI CTOPOHU Le
crnpuaTMME peanisauii NpoKypopoM @YyHK-
uii Harnsay 3a opraHamum, WO 34INCHIOKTb
Ai3HAHHA Ta CnigcTBO BiANOBIAHO A0 iCHY-
IOUYNX KPUMiIHaNbHUX MnpouecyasnbHUX HOPM
Ta iX odiliMHOro cyaoBoro pos’'acHeHHs abo
TpaKTyBaHHSA, a 3 iHWOI cnpuatume edek-
TUBHILLOMY MiATPUMAHHIO Aep>XaBHOro o6BU-
HyBayeHHd B Cyai Ha niacrasi 4OMNYyCTUMUX
AOKasiB. B UbOMY KOHTEKCTi, BaXX/IMBUM €
BiNbHWUI AocTyn 9K Ao 6e3nocepeaHbo €4u-
HOrO AepXXaBHOIM0 PeeCcTpy CyAOBUX pilleHb,
TaK | HasdBHICTb CUCTEMATUYHUX Yy3araib-
HeHb CyAO0BOI MPaKTUKK, AKi MalTb Micue B
KOHTEKCTI gisnbHOCTi BepxoBHoro Cyay [2].

3 ornsay Ha icHytoudi cucteMHi npobnemum
WoAO BM3HAHHA [JOKasiB OTpuMMaHUX 3a
HacnigKkamu NpoBeAeHHS HernacHux crigumx
(po3WyKOBMX) Ain HeQonyCTUMUMK, BBaxa-
€MO 3a HeobXxiagHe AOoCNiANTN OKpEeMi iCHYIoUI
pPO3'AICHEHHS CyAAiB LWOAO peani3auii HopM
KpUMiHanbHOro npouecyanbHOro npaea nig
yac peanizauii HernacHux cnigumx (poswy-
KOBMX) Ai, SKi MW YMOBHO pO3A4iNMMO Ha
3 4yacTuHU: Ti, WO CTOCYKTbCS MNigCTaB Ta
opraHisauii NnpoBeAeHHS HernacHuUxX cnigumx
(po3wyKoBKX) AiN; Ti, WO CTOCYHOTbCSA 6e3-
rnocepefHbOro ixX NpoBefeHHs; Ti, WO CTOoCy-
FOTbCS BUKOPUCTAHHA iX pe3ynbTaTiB.

Jocnigxytoumn pos’‘acHeHHs Cyay woao
nigcTaB Ta opradisauii npoBeaeHHs Her-
NacHuX cnigumx (po3WyKOBUX) Aili, MOXHa
BULININTU HACTYMNHi:

- «HernacHi cnigyi  (po3wykosi)  Aii
MOXYTb MPOBOAUTUCS NULIe B PO3No4YaToMy
KpUMiHaNbHOMY MNpOBaJXXeHHi, BiAOMOCTI
npo sike 3aHeceHi o €EPAP Ta He MOXYTb
npPoOBOAMUTUCA MiCAA 3aKiHYEHHS CTpOKiB
[0Cy[0BOro poscnigyBaHHsa. byab-aki cnigyi
(po3wykoBi) aii, npoBeaeHi 3 MOpPYLUEHHNAM
LbOro npasuna, € HeAiNCHUMKW, @ BCTAHOB-
NleHi BHacnigoK HUX AOKa3uM — HeJonycrtu-
MUMK» [6];

— <«BIOCYTHICTb  OOpYyYeHHd  cigyoro,
Ai3HaBaya, NpoKypopa TrpauiBHMKY one-
paTUBHOIrO nMigpo3aisnly wWwoAo NpoBeAeHHS
HernacHux cnigumx (po3wykoBux) Ain €
iCTOTHMM MOpPYLWIEHHS BMMOI KPUMiHaAbHOMO
npoLecyasibHOro 3aKOHY, BKas3yeE Ha OTpu-
MaHHSA [0KasiB He YNOBHOBAXeHOK Ha npo-
BeeHHs BignoBigHOI Cnigyoi (po3WyKOBOI)
Aaii ocoboto, Wwo € 6e3yMOBHOK NiACTaBoOO
AN BU3HAHHSA TakuX [0KasiB HeJomnycTu-
MUMK>» [7];

- «iHWWMK ocobamu, SAKi MOXYTb 3any-
yaTUca A0 TMPOBEeAEHHS HernacHux cnig-
ymx (po3WyKOBMX) AiA, € onepaTUBHI npa-
LiBHWMKM, cneuianictn, nepeknajadi Towpo.
HeobxigHO yMOBOI iX 3anyyeHHsa A0 Npo-
BeAEeHHS TaKux AiN € pileHHa cnigyoro abo
MpoOKypopa, BIACYTHICTb SKOro € iCTOTHWUM
NOpPYLWEHHAM BUMOI KPUMiHaNbHOro rnpoue-
CyanbHOro 3akoHy» [11];

- «Yy pa3si 34incCHeHHS nepekBanidikauii
3N04YNHY 3 TSHXKKOro abo ocob/IMBO TAXKKOIo
Ha HETSIXKKWN, AOKa3u, OTPUMaHi B pe3ysb-
TaTi NpoBeAeHHS HernacHux cnigymx (pos-
LWYKOBMX) AiA, MOXYTb BUKOPMCTOBYBATMUCS
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B [OKa3yBaHHi 3a YMOBM, WO HAa MOMEHT
OTPMMAHHSA [03BOJy Ta iX MpoBeAeHHS A0
€ANHOIro peecTpy AOCYAOBUX pO3cChifgyBaHb
6ynn BHECEeHi BIiAOMOCTIi MpO KpUMiHaNbHE
MpaBoMopyLweHHA 3a rnornepeiHbo rnpa-
BOBOI KBaniikaui€lo 3104YMHY AK TAXKOrO
abo 0cobnmBO TSAXKOro. ¥ Takmx Bunagkax,
BiACYTHIi nNOpylweHHs BWUMOr 4. 2 CT. 246
KIMK, He3Baxatouun Ha Te, WO B npoueci npo-
BeleHHA [0CyAO0BOro po3ciigyBaHHA KBa-
nidikauito 6yno 3MiHEHO Ha HETSXKWUIN 3/10-
unH» [10];

- «BepxoBHuii Cyn 3BepTa€e yBary Ha
BiACYTHICTb HEOOXiIAHOCTI OTPMMaHHS B 0OCIO,
AKi 3any4daroTbCa A0 MNpOBeAEeHHs Hernac-
HUX cnigunx (po3WwyKoBMX) Ain, 3asBU Npo
HadaHHS 3roau Ha y4dacTtb y Hux» [12].

Woao pos’acHeHb BepxoBHoro Cyay, €Ki
cTocyTbCa  ocobnueocten 6e3nocepen-
HbOrO NpoBeAeHHSs HernacHmMx cnigumx (pos-
LUYKOBMX) Ai, TO MOXHa BUAINMNTN HACTYMHI:

— «BigCyTHicTb y npoTtokoni HCP[ Bigo-
MOCTel npo Te, 3a AOMOMOrok $Koi came
anapaTtypu 6yno nposefeHo 3HATTSA iHdOp-
Mauii Ta Ha KW caMe HoCin iHdopMauii He
TArHe HeAoNyCTUMOCTI MOro K AoKasy. Teep-
J)KEHHS CTOPOHU 3aXMUCTY LWOAO0 MOX/INBOrO
30iNCHEHHS TEXHIYHOro BTPy4YaHHS i peaa-
ryBaHHs aygiosanucy, MalTb cnupaTucs
Ha 06 €KTMBHI AaHi 6e3CyMHIBHOro cnpuii-
HATTA Takmx @dakTiB opraHamu cnyxy, abo
NepeKkoHNMBO MiATBEPAXYBATUCS  iHLWMMU
AokasaMmum y crnipaBi, abo obrpyHTOBYBaTUCS
BiANOBIAHWMU TEXHIYHMMM BUCHOBKaMM cne-
uianictie Ha 3acagax 3MarajibHOCTi B KpUMi-
HanbHOMY npoueci» [13];

- «He 3asHayeHHsa Yy npotokoni HCPA
iAeHTUdIKaALUIMHNX 03HAK | TEXHIYHNX XapakK-
Tepuctnk 3acobie ikcauii, aKi 3acToco-
ByBanmMcsA nNig 4vac npoBefAeHHS, He MOXe
BBaXaTUCS ICTOTHMM MOPYLUEHHSM BUMOr
KpUMiHanbLHOro  MNpouecyasibHOro  3akoHy
Ta CBiAYUTM TMPO HAsBHICTb niactas An4
BU3HaHHSA HefonyCTUMUMMK  3aikCOBaHUX
pesynbTatis HCPO» [8];

- «HeaOoTpMMaHHS OpraHoM AOCYyAOBOro
po3cniayBaHHA 24-roAMHHOrO CTPOKY rnepe-
Jadi npokypopy npotokony (4. 3 cT. 252
KMNK) npo pesynbTatn nposeneHHa HCP He
€ iCTOTHMM nopyweHHaM KIK, ocKinibku He
MA€ iCTOTHOrO BMJAMBY Ha Mnpasa Nigo3pto-
BaHOro, 30KpeMa I Ha 3axuct. [JonylieHe
MOpyLWEeHHS MOXe BMN/AMBATM Ha onepaTuB-

HiCTb AOCYAO0BOIr0 pO3CNiAyBaHHS i CBOEYac-
HICTb NPUNHATTS pilleHb NPOKYpPOpPOM 3aAans
noro 3abesneyeHHsa. CTOpoHa 3axXMCTy MOXe
BMCNOBUTU CBOI 3ayBa)XeHHs 3 NpuBoAy L€l
HCP Ta BpaxyBaTu ii pe3ynbTaTu nig 4ac
nigroTOBKM 3axmuCTy Juvwe 3a yMOBM BiA-
KpUTTS CTOPOHOK O6BWHYBA4YeHHSA Bigno-
BiAHWX MPOTOKOJIIB Ta A0AATKIB SK A0OKa3iB
B nopsaaky ct. 290 KK, Ha wo He BNAMBAE
OOTPUMaHHA OpraHoM [O0CyAOBOro po3cChi-
AYBaHHA CTPOKY, BM3HA4YeHOro 4yactuHow 3
CT. 252 KIK» [14].

B cBoto uepry cepepn po3’sacHeHb BepxoBs-
Horo Cyay, §IKi CTOCYIOTbCA BUKOPUCTAHHS
pe3ynbTaTiB HernacHux cnigumx (po3Lwyko-
BUX) Ail, MOXHa BUAIMNTN HACTYMNHi:

— «SKLWO TOCTaHOBOKW TpOo BUAINEHHSA
mMaTepianie A0CyAOBOro po3C/ifAyBaHHA 3
MaTepianis KpPWUMIHaANbLHOIo MPOBAAXEHHS
BMUAINEHO MaTepiann [0CyAOBOro po3chi-
OyBaHHA, y TOMY 4YMCNi AOKasn, OTPpUMaHI
B pe3ynbTaTi HernacHux cnigumx (po3wy-
KOBMX) Q4iA, B OKpeMe KpWMiHasbHe npo-
BaJXXEHHSA, a B pe3y/bTaTi IX NpoBeAeHHS
BUSIBNIEHO O0O3HAaKW KPUMIiHaNbHOIMO npaBo-
NOPYLIEHHS, SKe pO3CNiAyETbCA B AaHOMY
KpUMiHaNbHOMY MPOBAAXXEHHI, Ha niacTasi
CT. 257 KIK BMKOpUCTaAHHSA UMX MaTepianis
Yy BUAINNIEHOMY KPpWUMiHA/IbHOMY MPOBaAXEHHI
He noTpebye OTpMMaHHA yXBanu CNigyoro
cyani» [4];

- «3a BIACYTHOCTI B MaTepianax KpuMi-
Ha/lbHOrO MpPOBa[XXEHHS YyXBanu Cnigyoro
CynAai npo BMKOPWUCTaAHHA pe3ysibTaTiB Her-
NacHuX cnigunx (po3LwWwyKoBMX) 4il B iHWOMY
KpUMiHaNIbHOMY  MPOBAAXEHHi, HK TOro
BMMarae ct. 257 KIK, yci gokasu, 3006yTi
BHaCNiAOK MpoBeAeHUX HernacHuX criguunx
(po3WwyKoBMX) AN BIAHOCHO iHWKX OCi6 €
Hegonyctummmmn» [5];

— «3a3MicToM cT. 257 KIK 3akoHoaaBseub
3060B’3y€ OoTpUMaTK A03BiA CNigyoro cyaai
Ha BUWKOPUCTAHHSA iHdopMauii, 3806yToi B
pe3ynbTaTi NpoBeAeHHS HersiacHoi cnigyor
(po3WwyKoBOi) Aii, B iHWOMY KpUMiHaNbHOMY
NpoBaA)XeHHi, a He nicna nepekBanidikauii
CKnagy KpuMiHanbHOro npaBonopyLleHHs
B OOHOMY i TOMY X KpPWMiHasIbHOMY TMpo-
BaZXeHHi» [9];

- «SKWOo CcTopoHa o6BMHYBaueHHs nig
yac AO0CYyAOBOro po3cnifyBaHHSA CBOEYaCHO
BXWSa BCi HeobxigHi Ta 3anexHi Big Hei
3axoan, CrpsaMOBaHi Ha poO3CeKpeyveHHs
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rnpouecyanbHUX OOKYMEHTIB, sKi cTanu nig-
cTtaBot ansa nposeneHHa HCPA, ogHak Taki
OOKYMeHTU He 6ynu po3cekpedeHi 3 npu-
UMH, WO He 3anexanwu Big Boni i npouecy-
aNlbHOI MOBEAiHKW NpoKypopa, TO Ccyh He
MOXe aBTOMaTW4YHO BW3HaBaTU MNPOTOKONU
HCP HepgonyCTUMMMKM JOKa3aMu 3 MOTUBIB
HeBIAKPUTTA npouecyanbHUX [AOKYMEHTIB,
SAKMMN CaHKUioOHOBaHe X nposBeaeHHs. [1po-
LecyanbHi AOKYMEHTW, SKi cTanu NiacTaBoto
ans nposegeHHsa HCP (yxeanu, nocTta-
HOBM, KNIONOTaHHA) Ta SKi Ha cTaaii 4ocyno-
BOro po3cnifgyBaHHS He 6yno BiAKPUTO CTO-
pPOHi 3axucTty B nopsaky, nepeabayvyeHomy
ctatreto 290 KIMK YkpaiHu 3 TiEl npuynHmM,
Wo iX He 6yno y poO3nopsaXeHHi CTOPOHMU
o6BMHYBa4veHHs (npouecyasnbHi AOKYMEHTU
He 6ynun po3cekpeyeHi Ha MOMEHT BiAKPUTTS
CTOpPOHOI 06BMHYBayeHHs MaTepianie Kpu-
MiHaNbHOrO MNPOBALXKEHHS), MOXYTb 6yTu
BiAKPWUTI iHWIN CTOPOHI Mmig 4ac po3rnsagy
Cnpasu y CyAi 3@ YMOBU CBOEYACHOIO BXUTTSH
NPOKYpPOPOM BCiX HeObXigHMX 3axoaiB ans ix
OTpUMaHHsa» [3];

— «SKWO CTOpoHa O6BMHYBAyeHHS He
BXMUNa HeobXiAHMX Ta CBOEYACHMX 3ax0A4is,
WO CnpsMOBaHi Ha pO3CeKpeyeHHa npo-
LecyanbHUX AOOKYMEHTIB, €Ki CTanm npo-
LecyasibHOK nMigcTaBol ANa MNpoBeAeHHS
HCPL i akux HeMae B il poO3nopaaXeHHi, To
B TakOMy BWUMagKy Mae Micue rnopyLlleHHs
HopM cTaTTi 290 KIMK YkpaiHn» [3].

TakoX BapTO 3a3HauuMTu, WO iHKONMU
BUHMKAE CUTyaLlid, KONWU MpPOKypop Ha cTa-
Ail [OoCyn0BOro po3ciifyBaHHA 4iTKO AOTPU-
MyBaBCS HOPM KpPUMiHasIbHOrO rnpouecyanb-
HOMO 3aKOHOAABCTBA i MOXJ/IMBO HASABHUX
po3’acHeHb BepxoBHoro Cyay wono ocobnm-
BOCTElM 3aCTOCYBaHHSA OKPEMUX KpUMiHaNb-
HUX npouecyanbHMx HopM. lNpoTe Ha cTaaii
cypoBoro po3rnsagy 6yna HagaHa abo yTou-
HeHa no3uuia BepxosHoro Cyay woao Bia-
noBigHMX HOPM npaBa abo ocobnmeocTen ix
3aCTOCYBaHHS | BOHa CYTTEBO BiApPi3HAETLCS
Bi4 ICHYKHUOI ycCTasieHOl NpakTUKKW 3acTo-
CYBaHHS HOPM KpWMiHanbLHOro npouecyarsb-
HOro npasa (SKOi AOTpUMYBaBCs NMPOKYpop),
Yy 3B'A3KY 3 UMM BUHWKAE MUTaHHSA LWOAO
[OMyCTUMOCTI pokasiB. LlikaBuM € Te, WO
Ha MOMEHT BYMHEHHSI KPWUMiHANbHUX MNpo-
LecyanbHUX Aii NpoOKypop He nopyllyBas
CTasie 3aCTOCYBaHHA KpUMiHa/bHUX npoue-
CyaJlbHUX HOPM, CYM/iHHO MOro AOTpUMY-

BaBCS i MOr0 BMHM B TOMY, LWO BiH Hagas 4o
cyay Aokasu, nigctaBuM WOAO HeaonycTu-
MOCTI AKUX BUHUKAM Micna iX noaaHHsa Ao
cyay, ane po ix posrnsgay CyaoM — He Mae,
OCKiJIbKM Ha MOMEHT noJaHHSA BiH He 3HasB,
WO B NoOAanblIOMy BOHM 6yayTb BU3HaHI
HegonyctuMmmmn. OpgHakK, BpaxoByk4u Te,
WO BiH € cneuianbHUM Cy6’eKTOM KpUMi-
HanbHOro npoBaaXxeHHsa (ocoba Mae Bigno-
BigaTU OKpPeMuM NpodecCiMHMM Ta OCBITHIM
BMMOram Ans 3aHATTS nocagun npokypopa),
a TAKOX MOJIOXEHHSA YacTuH 1 Ta 2 cTaTTi 9
KpuvMiHanbHOro npouecyasibHOro KOAEKCYy:
«MNig Yac KpMMiHaNbHOIrO NPOBAAXEHHS Cya,
cnigunn cyans, NpoKypop, KEpPiBHUK OopraHy
AOCYy0BOro po3ciigyBaHHA, Cniguvin, iHWi
cnyx6oBi ocobu opraHiB aep)xaBHOi BAaau
3060B’s3aHi  HeyxuNbHO  AoAepXXyBaTucs
BuMor KoHcTuTyuii Ykpainu, uboro Kogekcy,
Mi>KHapOAHUX AOroBopiB, 3roga Ha o60B’'A3-
KOBICTb $SIKMX HagaHa BepxoBHot Papoto
YKpaiHn, BUMOr IHWKWX aKTiB 3akKoHo4aB-
cTBa. [lpoKypop, KepiBHUK OpraHy AoCyAo-
BOro PpO3CniAyBaHHSA, cnigumii 3060B’s3aHi

BCcebiYHO, MOBHO i HeynepeaxeHo JA0Chi-
AT o6CTaBMHM KpUMiHANBHOro MnpoBa-
OKEHHS, BUSABUTU 9K Ti ob6CTaBuHKU, WO

BMKpPUBaKTb, TaK i Ti, WO BUNpPaBAOBYOTb
Nigo3ptOBaHOro, 06BMHYBAYEHOro, a TakoX
06CTaBuHK, WO NOM'AKWYIOTb YK OO6TAXY-
IOTb MOro MOKapaHHs, HadaTh M HanexHy
NpaBoBY OLiHKY Ta 3abe3neuynTn NpUNHATTS
3aKOHHUX | HeynepeaKeHUX npouecyanbHUx
piweHb» [1], — MPOKypop Ma€E Npwu OUiHUi
X04y HernacHoi cnigyoi (po3wykosoi) a4ii
abo ii pe3ynbTaTiB BpaxoByBaTWU He TisibKu
NOMOXEHHSA KPUMIHaNbHOro npouecyasnb-
HOrO 3aKOHY, asie i iCHYIYi TeHAEHLUiT OUiHKN
cyAaMn A0KasiB Ta MOX/IMBOIO MOpPYyLUEHHS
npaBa Ha 3axuCT ocobu Ta NonoxeHb €Bpo-
nemcbkoi KOHBEHLUIT 3 npaB N04AMHN.
BucHoBKkM i npono3unuii. 3a Hacnigkamm
NnpoBefeHOro HaMu JOoCNig)XeHHs, BapTo
3a3HauYMTU, WO pOJSib MNPOKYypopa B KpUMi-
HarbHOMY TMpPOBaAXEHHI He 0bMeXyeTbCs
dopManbHOK  OpraHisauielo  4oCcyaoBOro
po3C/ifAyBaHHSA, Harna40M 3a A0AEPXKaHHAM
3aKOHIB OpraHaMu, WO 34iNCHIOKTL onepa-
TUBHO-PO3LWYKOBY AiSNbHICTb YM AOCyAoBe
po3cnigyBaHHs abo Ai3HaHHSA Ta 34iMCHEHHAM
AepXaBHOro 06BUHYyBayeHHs B cyai. Woro
pOJib 3HAYHO 3MICTOBHilWla — 3abe3nedyeHHs
e(EeKTUBHOCTI KPMMiHaNbHOIro NPOBaAXKEHHS
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lMpaBo Ta paepxaBHe ynpaBniHHA

Ha BCiX MOro etanax abm BUKOPUCTATU HaSABHI
KpWMiHanbHi npouecyasibHi NOBHOBaXXEHHS B
paMKax 3aKOHHOCTI Ta AOCArHEHHS 3aBAaHb
KPUMiHaNbHOrO NpoBaAXeHHs. 3 OAHIEl CTo-
pOHU 3 MiHIManbHUMW BUTpaTaMM vacy Ta
pecypciB, a 3 iHWOI — MiHiMi3auil MOXMNBO-
CTi BU3HAHHSA OTPMMaHMX A0Kas3iB, AKi 4acTo
MOXYTb ByTU KKOUOBUMU B KPUMiHASIBHOMY
NpoBaAXeHHi, HeAOoNyCTUMUMMN.
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Kolesnychenko O. To certain questions regarding the inadmissibility of evidence

obtained as a result of secret investigative (search) actions

The article is devoted to certain issues of inadmissibility of evidence in criminal proceedings.

It notes the importance of undercover investigative (detective) actions for the investigation
of certain types of crimes and existing problems regarding the use of their results in criminal
proceedings, among which recognition of evidence as inadmissible is highlighted. Emphasis
is placed on the fact that there are cases of non-satisfaction with the investigator’s or
prosecutor’s requests to the investigating judge regarding the conduct of an undercover
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investigative (search) action, which indicates a violation of the current criminal procedural
legislation by the prosecution even at the stage of initiating such actions. In this regard,
the judicial practice was analyzed, which was related to the conduct of secret investigative
(search) actions, and the conclusions or clarifications of the Supreme Court regarding the
specifics of the implementation of the norms of criminal procedural law were given. The
specified conclusions and clarifications of the Court were systematized depending on the
stage of the implementation of undercover investigative (search) actions: clarification
of the Supreme Court regarding the grounds and organization of conducting undercover
investigative (search) actions, clarifications relating to the specifics of conducting undercover
investigators (search) ) actions, clarifications related to the use of the results of secret
investigative (research) actions.

According to the results of our research, it is worth noting that the role of the prosecutor
in criminal proceedings is not limited to the formal organization of pre-trial investigation,
supervision of compliance with laws by bodies carrying out investigative activities or pre-
trial investigation or inquiry, and the implementation of state prosecution in court. Its role is
much more meaningful — ensuring the effectiveness of criminal proceedings at all its stages
in order to use the available criminal procedural powers within the framework of legality and
achieving the objectives of criminal proceedings. On the one hand, with minimal expendi-
ture of time and resources, and on the other — minimizing the possibility of recognizing the
received evidence, which can often be key in criminal proceedings, as inadmissible.

Key words: criminal proceedings, secret investigative (search) actions, inadmissibility of
evidence, clarification of the Supreme Court, prosecutor.
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