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OOUEHT
Opecbka topuanyHa akagemis

OWHAMIKA TA ®YHKUII NOAATKOBUX CMOPIB

Y crartTi gocnigxeHo @yHKUIOHaIbHY rpupody MOAaTKOBOro Criopy SIK AWMHAaMIYHOI CTPYKTypu.
lMogaTkoBwmii criip po3r/7isiHyTO 3 MOo3uLik Teopii npaBoBOro criopy sik crieymngidyHi 0XopoHHI rnpaBoBia-
HOCHHMN Ta OKpeMy GOpMy HPUANYHOro KOHGIIKTY. OcobiuBy yBary rnpuaiieHo BCTaHOBJIEHHIO MO-
MEHTY BUHWUKHEHHS 104aTKOBOIro Criopy Ta Moro CcTafgii. BuaHayeHo Ta rnpoaHasi3oBaHO OCHOBHI Qy-
HKUIT MoAgaTKoBuUX CriopiB, a TaKoxX AESKi 3 MPUYUH iX BUHUKHEHHS .

KnrouoBi cnoBa: nogatkoBuii criip, opuanYHUM KOHQIIKT, yHKUII nogaTkoBoro criopy, nogar-
KOBI MpaBoBiAHOCHHM, MNO[AAaTKOBE 3aKOHOAAaBCTBO.

Ha cboroaHi po3BMTOK 3arasibHOI Ta rany-
3eBMX TEOpin NMpPaBOBOro Cropy BMPa>aeTbCs
nepeBaxHO B PO3LWMPEHHI Ta nornnbnexHi
MOHATIMHMX CXEM OMWUCY LbOro sBULILA, Y ne-
pexoai BiA OAHMX MOHATb A0 iHWMKX, WO dik-
CyloTb 6inbw rNMbOKYy CyTHICTb MNpaBOBOro
Cnopy, paHile He AOC/iAXeHi MOro acnekTu.
Ona uinkoBuUTOro 3’sicyBaHHSA MNpaBOBOI Mpu-
poAM NMoaaTKoBOro criopy HeobxigHo gocnigun-
TN ue aBule B AMHaMiui. OCKinbkn noaaTko-
BWI CNip € couiaNibHUM SABULLEM, NOr0 MOXHa
po3rnagatv K npouec, skui BiabyBaeTbCs B
yaci. He MeHLW BaxnmBuM ans hopMyntoBaHHSA
MOBHOLHHOI MOHATINHO-KaTeropiasabHOI CXeMun
aHanisy noAaTKoBOro cropy $K AWMHaMiYHOI
CTPYKTYPU € BU3HAYEHHS NOro yHKLIN.

Y HezanexHin YkpaiHi okpemi Buam npaBoBOro
Cropy AOCNifKyBanu B rany3eBmx NpaBoOBUX Hay-
kax O. B. BpuHues, M. B. XywwmaH, A. 0. Ocaga-
unin, B. A. CboMmiHa, J1. B. Jlenba, B. B. Jlazop. Y
¢iHaHCOBOMY MpaBi Ha AesiKi acnekTu nogaTKko-
BUX KOH@niKTIB 3BepTanun yeary O. M. ®epopuyk,
4. B. 'peua.

[OuHamiky Ta dyHKUiOHanbHy npupoay npa-
BOBMX CMOPIB i IOPUANYHUX KOHMANIKTIB Tak uu
iHaKLWe B CBOIX Npausx po3rnsganu B. H. Kya-
psBueB, B. M. Kasumipuyk, I. M. 3ainues, P. Jly-
Kiy, B. M. Cupux, O. b. 3eneHuoB. KoHuen-
TyanbHO-MeTOAO/OMNYHOK OCHOBOK A4 iX Hay-
KOBMX MOLWYKiB CTaBasn npaui i3 couionorii,
noniTonorii, ncuxonorii KOH(AIKTONOriYyHoI Te-
matnkn (K. Mapkc, J1. Kosep, P. Japenpopd,
H. C. JanakiH, J1. 4. AsatyeHko, O. B. AMuTpieB,
A. 4. AHuynos).

Mera crarri nonsra€ y AOCNIAXKEHHI An-
HaMiku NOAATKOBOro Cnopy sik npouecy (Moro
BUHWUKHEHHS, PO3BUTKY Ta MPUMUHEHHS) i 1O-
ro dyHKuioHanbHoi npupoan (PyHKUiRN).

MoHATTS “AMHaMika” aKTUBHO 3acCTOCOBY-
IOTb MPU AOCIIAXEHHI IOPUANYHUX KOHMIIKTIB
[8, c. 437-441]. AHani3 AWHaMIKN A€ 3Mory
iHTepnpeTyBaTM MOAATKOBWUI Cnip 3 mnornsay
Moro cragin, NpuUYMH BUHMKHEHHS Ta npoLe-
AYyp PpO3B’dA3aHHA. Y AuHaMiui ropuanyHux
KOHMNIKTIB  BMOKpPEMNOWTb  Tpu  cTagii:
1) koHdNiIKTHa cuTyauia; 2) KoHbNIKTHa B3a-
€EMoAis; 3) 3aBeplieHHs KOHPNikTy [9, c. 16].
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[Jewo iHWWi nigxig 3anponoHysanu B. H. Kya-
psBues i B. IN. Ka3uMipyyk. BoHM BMOKpPEMIOIOTL
TaKi 4YoTMpW cTaii PUANYHOIO KOHMIKTY:

1) BUHUKHEHHS MOTUBY OPUAMYHOIO Xapak-
TEpY B OAHI€El UM 060X CTOPiH KOHMNIKTY;

2) BUHUKHEHHS MPaBOBIAHOCUH MiXX CTOPOHa-
MU, Wo nepebyBatoTb y KOHMNIKTI;

3) po3BUTOK (3MiHa, NPUMWHEHHSA) NpaBoOBiA-
HOCMH Yy 3B’I3Ky 3 pO3rnsaoM crpasu
FOPUCAMKLUINHOK iIHCTaHUIE;

4) BUOAHHS MpaBO3acTOCOBHOIO akTa,
3aBepLiye KoHDMIKT [6, c. 218].
OcTaHHi nigxia MoXHa po3rnagatm sk

OpIEHTUP MpU po3pob6IEeHHI AMHAMIYHOI CTPYK-

TYpv NOAATKOBOIro Cropy.

Ak i ana 6yab-AKMX NpaBoOBIAHOCWUH, ANS
BMHWKHEHHS MOAATKOBOro Cropy HeobXigHWM
€ MEBHUN OPUANYHUIN aKT. SK Takuih hakT
HeobxigHO po3rnsgatn (akT 3BEpPHEHHS  3i
CKaprow [0 KOHTpOJl4oro opraHy abo 3
no3oBoM (3asBO0) A0 AAMIHICTPATUBHOIO Cy-
ay. MpuBia Ana Takoro 3BepHeHHs Nonsra€e B
AincHomy abo HaBiTb YSBHOMY TMOpPYLUEHHI
cy6’ekTnBHMX NpaB abo HEBMKOHaHHI OpUAnN-
YHMX 060B’A3KIB. TaKoro NMOpPyLUEHHS MOXe
He iCHyBaTM B AINCHOCTI, 0O4HaK Le He O3Ha-
yae, WO He iCHye nogaTkoBoro crnopy. IHiuyia-
TOp MOAATKOBOro Crnopy, siK MpaBu/io, MaE y
CBOEMY pO3MOpSAXeHHi neBHi Aoka3un B 06-
'PYHTYBAHHSA CBOiX BMMOr. LiMX AoKasiB Moxe
6yTn HenocTaTHbO AN 06rpyHTyBaHHSA 3asB-
NleHnx BUMOr, i cyh NpurMae BiANOBIiAHE pi-
LWIEeHHS WoAO0 BiAAMOBW B 3a[l0BOJIEHHI 3asBre-
HUX BUMOT.

BianoBigHO, HeobXxiAHO pO3MeXOoByBaTHU
HasIBHICTb peasibHOro MopyLleHHa npaBa abo
060B’A3KYy M HasABHICTb MOAATKOBOro CHopy.
HasBHiCTb nopylweHHs cyb6’eKTMBHOrO npasa
BCTAQHOBJIIOETbCS B MPOUECI pO3B’A3aHHA Mo-
[ATKOBOro Criopy.

MNMonaTkoBMA CNip LWe He BUHWMKAE B MOMEHT
MopyLWeHHs npaea 4Yu 060B’A3KYy. He BUHMKAE
BiH i B MOMEHT YCBiAOMJIEHHSA TaKOro nopy-
LWEeHHSA. Tak, He MOXHa NOoroAnTUCSA 3 AYMKOK
I. M. 3anueBa, WO CTadis BUHUKHEHHS TMpa-
BOBOrO CrMoOpy XapaKTepu3yeTbCAa TUM, WO
Ccy6’eKT MpaBOBIAHOCUMH [Ai3HAETbLCS MNPO TaKki
AincHi abo ysaBHI gii (abo 6e3pisanbHICTb) iH-
woro cy6’ekta, AKki 06MexylTb MOro rnpasa

AKUN



MpaBo Ta AepxxaBHe ynpaBniHHA

ab0o BHOCSITb HEBM3HAYEHICTb Yy Oro npaBoBe
CTaHoBMWe. BianoBigHO, 3MicT Ui€l cTaail,
npoaoBxye I. M. 3aiiueB, CTaHOBNSATb PO3Yy-
MOBI Mpouecu oTpUMaHHs iHdopMauii Npo no-
BeAiHKY iHLIOI CTOPOHMKU, il NpaBoBa OLUiHKA Ta
3apog)KeHHs1 6a)kaHHSA 3aXUCTUTU MOpYLUEHI
abo ocnoptoBaHHi npaga [2, c. 52-54].

siBMwa Cy6’e€KTUBHOIO CNpUMHATTA 0Cco60t0
dakTy nopyweHHs ii npaB He MOXyTb 6yTu
UYiTKO BCTa@HOBJIEHI Ta noTpebyloTb CBOEN
o6’ekTmBaLii y BUIISAi NeBHUX AilA, CnpsiMO-
BaHMX Ha BIiAHOBJEHHS paHile IiCHY4YOoro
cTaHoBuWwa. o TOoro >, NMUTaHHS MNCUXIYHOrO
yCBiAOMEHHA $BUL O6’€EKTUBHOIO CBIiTYy €
npeamMeToM MCUXOJIOriYHOT HayKM, @ He HayKu
¢diHaHCOBOro npaga, fka He Ma€ BiANOBIAHMX
HayKoBUX MeToauK (iHCTpyMeHTapito) Ans Ao-
CNigKeHHS 3a3HavyeHnX nNuUTaHb.

MpuBoAoOM AN9 NOAATKOBOrO Cropy € rnpe-
3yMnuia nopyLleHHa npaB abo HEBMKOHAHHS
06oB’A3KiB. Take NopyleHHs MaEe 6byTn gony-
CTUMUM, ane peanbHa MOro HasBHICTb abo
BiACYTHICTb BCT@HOBJ/IIOIOTLCA BXE B pe3ysib-
TaTi AocnigXeHHsa BignoBiaHoro kona ob6cra-
BWH, OLIIHKN HaneXHWX [A0Ka3iB Ta BUHECEHHSA
pillEHHSA YMOBHOBAaXEHUM OpPraHoM.

BianoBiAHMM HOPUCANKLIAHWUM OpPraHoM Mo-
e 6yTn BCTAHOBJIEHO BiACYTHICTb Takoro no-
pylweHHs npaB abo HEBMKOHaHHS 060B’A3KiB,
iHWWMW CroBaMKW, BCTAHOBJIEHO BIACYTHICTb
niacTaB ANS OCNOPIOBaHHSA. Y TakOMy BUNaakKy
NPUNMAETLCA pillEHHSA NpO BiAMOBY B 3a40BO-
NIeHHi 3a8B/IeHNX BUMOT.

MOMEHTOM BUHUKHEHHS MOAATKOBOro Cno-
py cnig BBaXaTW 3BEpPHEHHS OAHIEl 3i CTOpiH
[0 BiANOBIAHMX MpPaBOBMX Mpoleayp po3B’sa-
3aHHa cropiB. Y nybniyHux ranyssx npasa
Cropu BUPILWYIOTb LWASXOM aAMiHICTpaTUBHOIO
i/abo CynoBOro OCKapXeHHs. Y npuvBaTHOMY
npasi MOX/MBUMW €, KPiM Cy[OBOro OCKap-
XEHHSI, NeperoBopu, Meaiauis, NMpeTeH3inHun
nopsifoK, TpeTencbKe Cya04YNHCTBO.

MofaTKoBMI CMip BUHMKAE caMe B MOMEHT
HaNeXHoro 3BepHeHHs A0 BiAMOBIAHOrO, cne-
uianbHO nepenbayeHoOro 3akKOHOM aAMiHicTpa-
TUBHOro abo cyaoBOro NopsaKy 3axucTy npas
Ta 3aKOHHUX iHTepeciB Cyb6’eKTiB MoaaTKOBUX
npaBoBiAHOCUH (MeXxaHi3My pO3B’dA3aHHSA Mo-
AaTkoBux criopis). be3ymoBHO, BiANOBIAHO A0
4. 5 c1. 55 KoHcTtuTyuii YkpaiHun [5], KoOXeH
Ma€E npaBo 6yab-AKMMKM He 3abOopOHEHMMMU
3aKOHOM 3acobaMm 3axuuwaTtyv CBOi Mpasa i
cBo60oaM BiA MOpYyLLEHb i NPOTUNPaBHUX NOCS-
raHb. IHiLitoBaHHSA npaBoBoro criopy (ockap-
XXEHHS) € /UWe OAHWUM i3 MOXI/IUBUX LUNAXIB
TaKoro 3axucry.

Mpuinmatoun [0 posrnsgy ckapry abo Bia-
MOBIAHWMI MNO30B, YMOBHOBAaXEHWUI HPUCOUK-
LUiMHWI opraH KOHCTaTy€E (akT HassBHOCTi Mo-
[ATKOBOro Crnopy MK MOAATKOBUM OpraHom
Ta, Hanpuknag, nJaTHUKOM NOAATKIiB, OCKifb-
KM Crip BUMHMK LWEe paHille — BXEe B MOMEHT
0iLiiHOrO 3BEPHEHHS 3a 3axXMCTOM. TyT He-
06XiAHO 3pobUTK MNEBHiI 3acTepexeHHs: odi-
UiiHe 3BEepHEHHS 3@ 3aXWMCTOM A0 tOpUCAMK-
uinHoro opraHy Mae 6yTu HanexHuM, To6TO
BiANOBIAaTWU BCTAHOBJ/IEHUM AJ19 Takoro 3Bep-
HeHHS BuMoram (Wwono opmMu, CTPOKIB, 3Mic-
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Ty Towo). BignosigHiCTb 3BepHeHb (3ass,
cKapr, no3oBiB) UMM BMMOraM nepeBipsi€ Bia-
MoBIAHWI OPUCAMKLUINHMI opraH. Y BMNaaky,
KON TakKuMX BUMOr AOTPUMaHO, HOPUCAUKLIN-
HWIN OpraH BiAKPWBAE BiANOBIAHE NMPOBaAXEH-
HS Ta po3rnsi4a€e NpaBoBMiA CAIp MO CyTi.

Konu Take 3BepHeHHs Bigbynocs 3 nopy-
LUEHHAM YCTaHOBNEHOT (OpMU, HPUCAUKLUIN-
HWI opraH 3anuwae noro 6e3 pyxy. Tak, Bia-
rnosigHo Ao cT. 108 Kopekcy aAMiHicTpaTuB-
HOro Cyao4YMmHCTBa YKpaiHu [4], cynad, BCTa-
HOBMBLUM, LWO NO30BHY 3asBy nogaHo 6e3 go-
[EepXaHHA BUMOr, BU3HAYeHUX cT. 106 uboro
Kopekcy, NocTaHOBASAE yxBasy Mpo 3auLleH-
HS MO30BHOI 3aaBKM 6e3 pyxy, B fKi BKasy-
IOTbCS HEeAONiKM MO30BHOI 3asBM, Cnoci6 ix
YCYHEHHSI Ta BCTAHOBJOETbCA CTPOK, AOCTAT-
Hin ANs YCYHEHHS HeaonikiB. AKWwo no3msau
YCYHYB HeAO/iKM MO30BHOI 3asiBU Yy CTPOK,
BCTAHOBJIEHMA CyAOM, BOHA BBAXAae€TbCs MO-
[aHOK B AeHb NEepBUHHOrO ii MogaHHA A0 aj-
MiHiCTpaTMBHOrO cyay. BBaxaemo, wWo 3a
YMOBW YCYHEHHSI HefonikiB, AOonyleHux Yy
¢dopMi 3BEepHeHHS, NpaBOBMN CMip MOXHa
BBaXaTW TakWUM, WO iICHYE 3 MOMEHTY NEPBUH-
HOrO 3BEPHEHHS.

Konu He 6yno AOTPUMAHO iHWMWX BUMOr
(CTOCOBHO nMiAgBIAOMYOCTi, CTpPOKiB Towo) abo
3a3HayeHi Hegonikm He 6yno BMNpasB/ieHo,
3asBa, ckapra abo nNo30oB nMoBepTalTbCs OCO-
6i, BiANOBIiAHO A0 BCTAHOBJ/IEHOrO 3aKOHOAAB-
CTBOM nopsaaky. [yMaeTbCs, WO 3a TaKuX
YMOB MpaBOBUIA Crip He BUHUKAE. Mpo npaBo-
BMW CMip MOXHa roBOPUTU TiSIbKWU Nicns Hane-
XXHOFO 3BEpHEHHS 3a 3axXMcToM ocobu, sKka
Ma€ NpaBoO Ha TaKMW 3axMCT. Tak, MOpyLUEHHS
npasmn nigsigomyocti abo niacyaHOCTI 03Ha-
YAaE HEeHaNeXHe 3BEepHEHHS 3a 3axuCToM.
CnnvMB BCTaQHOBMEHOrO0 3aKOHOM CTPOKY 4SS
3BEPHEHHSA 3@ 3aXUCTOM aBTOMaTWU4YHO TpU-
3BOAUTb A0 BTpaTW Ui€to ocobot npaBa Ha
TaKe 3BEPHEHHS 3a 3aXUCTOM.

Y Mexax OXOpPOHHMX MNOAATKOBMX TMpaBo-
BiAHOCWH, SIKMUM € 3@ CBOEK CYTTH MOAATKO-
BWI Cnip, peanisyeTbCcs npaBo Ccyb’ekTa Ha
3aXMCT, WO MOXe BUpakaTUCA B MOX/IUBOCTI
BMMaratu, 30Kpema, BUMHUTU NeBHi Ail, cka-
cyBatM (BU3HATU HEUYMHHUM) NpuUNHAaTE pi-
weHHsa Towo. o peui, nogaTkoBe 3aKOHOAAB-
CTBO HEe MiCTUTb Mepesniky Takux cnocobiB 3a-
XWUCTY, SKi MicTUTb, Hanpuknan UunBinbHUN
Koaekc YkpaiHu (cT. 16) abo locnogapcbkui
KoAekc YkpaiHu (cT. 20).

Cnig 3a3HauuTK, WO NOAATKOBUM Crip €
OXOPOHHMMU MNpaBoOBiAHOCMHaMK, WO TpuBa-
10Tb. L npaBoBiAHOCUMHM BWHMKAOTb, MOTIM
TPVBalOTb Ha CTafiax po3rnsny Ta BUPILLEHHSA
i NpUNUHAIOTBCA MOMEHTOM MOBHOMO BUKO-
HaHHA MPUUHATOrO piweHHs. TinbkM ToAi MO-
>XHa FOBOPUTU MPO PO3B’A3aHHSA cnopy. HasiTb
KONN pilleHHS PUCAMKLIAHOIO OpraHy Ha-
6pano YMHHOCTI i B CNipHMUX NpaBoBiAHOCUHAX
6yn0 BCTAHOB/EHO MOBHY lOPUAWNYHY BU3Ha-
YEHICTb, HEe MOXHa, IrHopyun QaKTUIHY
CTOPOHY, (PaKTUYHO He BUMpPaB/IEeHi MopyLUeH-
HH, FTOBOPUTU MPO PO3B’A3aHHSA Cropy AO0TH,
MOKW NPUINHATE pilleHHs He Byae BUKOHAHUM.
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OTxe, 3 nornaay CBOEI AMHAMiIKKM, nopaT-
KOBWI CRip NPOXOAUTb TPWU CTaAii:

1) BUHUKHEHHS NOAATKOBOro CNopy;

2) BUpIlLEHHS MO4AaTKOBOro Cnopy yrnoBHOBa-
XXEHUM AepXaBHMM OopraHom abo cyaom;

3) po3B’A3aHHA NoAAaTKOBOro crnopy (LWisxXoMm
(PaKTUYHOrO BUKOHAHHSA MPUAHATOrO Ha
nonepeaHin crtagii pileHHs).
3a3Ha4veHi Tpu CcTadii € OCHOBHMMU. Ha

CTagii BUpiWEeHHSA MoAaTKOBOro Cropy € MOX-

JIMBUM YCKNAAHEHHS AMHAMIYHOI CTPYKTYypu Yy

3B’A3KY 3 MOBTOPHUM aAMiHICTPaTUBHUM OCKa-

PXEHHSAM 40 BULLECTOSALWON0 KOHTPOOHYOIro

opraHy (iHCTUTYT NOBTOpPHOI ckapru) abo y

3B’A3KYy 3 anensuinH1MM OCKapXXeHHSM CyA0BO-

ro pilueHHs.

MeTol0 3acToCyBaHHS MNpaBoBMX 3acobis
3axuCTy NpaB Ta 3aKOHHWUX iHTepeciB Mae by-
TW NuwWe po3B’A3aHHA MNOAaTKOBOro Cropy.
MexaHi3M po3B’A3aHHA MOAATKOBUX CMOPIB He
MOBWHEH YTBOPKOBATU HOBUX HOPUANYHUX
KOHMNIiKTIB. Hanpuknaa, 3aBaaBaTu WKOAWN Y
3B’A3KY 3 MPUNHATTAM OPUCAMKLINHMM opra-
HOM HernpaBOMIPHOro pilleHHSs.

AnenguiiHe Ta KacauiHe OCKapXeHHS €
niAcTaBoOl BUHUKHEHHS HOBOIMo HOPUAUYHOIO
KOHMDNiKTY. [pea’sBNEeHHS HOBUX BWMMOr A0
BigmoBigaya Ha uUMX CTadisax 3abopoHeHe, i,
BNlacHe, TOW caMe Cnip po3rNsAaeTbCs MiXK TUMU
camummn cyb’ektammn (cyb’ektamm MaTepianbHUX
OXOPOHHWUX MPaBOBIAHOCKH), ane iHWWUM pUc-
AVIKUiIiHUM opraHoM. CynepeydHoCTi BUMHMKAlTb
yXXe B Mexax npoueaypHux (npouecyanbHuX)
OXOPOHHWUX MNPaBOBIAHOCUMHAX, Yy 3B'A3Ky 3 He-
3rofiol0 3 pilleHHAM rnonepeaHboro PUCAnNK-
uiHoro opraHy. Mo cyTi, anensuiiHe Ta Kaca-
UinHe NpoBaf)XeHHS, HaBiTb Yy KPUMiHaNbHOMY
npoueci, € cnipHuM. Buwi iHCTaHUii po3rnsaga-
I0Tb MUTAHHA 3aKOHHOCTI PilleHHsA nonepeaHbol
iHCTaHUii. Ane uen cnip po3rnsAaETbcs He WS-
XOM MPUTAMHEHHSA Ui€i IHCTaHUii K CTOPOHW Y
crpasi, a LWAAXOM MOBTOPHOI MpPaBOBOi OLUHKU
ob6CcTaBmMH TOro camoro, “nepBiCHOro” noaaTKo-
BOrO CMOpY Ta BiANOBIAHOCTI 3aKOHY, NPUAHATO-
ro WwoAo Luboro Criopy, pilleHHs.

Byab-sike nopylweHHs npasa abo HeBUKO-
HaHHSA 060B’A3KIB Ma€ cBOO nNpuunHy abo ae-
KiflbKa MpuU4YnH. SK npaBwuio, NpuYMHaAMK Mo-
OATKOBUX CroOpiB € pilleHHS NoAaTKOBUX Op-
raHie abo ix He3akoHHi Aii (6e3aisanbHICTb):
HeobrpyHTOoBaHa BigMOBa Yy BiAWKOAYBaHHI
MAB; piweHHA NoAaTKOBUX OpraHiB, MPUNHS-
Te 3a pe3ynbTataMu MNOAATKOBOI MepeBipKH,
Mpo HaknagaHHsa wrpadHux (diHaHCOBUX)
CaHKLUil; pilleHHs noAaTKOBMX OpraHie npo
BW3HAYEHHS CYMW NMOAATKOBOro 3060B’A3aHHS
abo nogaTkoBoro 60pry; yxunaeHHs noaaTtko-
BWUX OpraHiB Bifg BigMoBigden Ha NUCTU Ta 3a-
ABU NMNATHUKIB NoAaTKiB TOLO.

Ha »anb, YNHHOMY B YKpaiHi MogaTKOBOMY
3aKOHOAABCTBY MpUTaMaHHi HecTabifbHICTb,
CK/TaAHICTb Ta HENOOAMHOKA BHYTPILIHA cyne-
peunusicTb. Lle, y CBOKO 4epry, He TilbKu
CNpUSE BUHUKHEHHIO, ane iHoAi CTa€E rosno-
BHOI MPUUYMHOIO MOJAATKOBUX CMOPIB.

Y 3B’43KY i3 UMM OAHIEI0 3 BaXX/IMBUX rapa-
HTIN ANSA NNaTHUKIB MOAATKIB Big HEO6rpyHTO-
BaAHOro no3b6aBfieHHsa 1X BJIACHOCTI € uiTke
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BCTaQHOBJIEHHS 3aKOHOM €JIeMeHTIB opuany-

HOro cknagy nogatky (cyb’ekT nopatky,

06’ekT nogaTtky, MacwTab nogaTky, noAaTKo-

BMWA Nepioa, OAMHMUS ONOAATKyBaHHS, CTaBKa

noaaTtky, nopsaok obuncneHHs nopaTky, 3Bi-

THMA nepiog, TepMiH, croci6 Ta nopsaok

cnsaTtu nogaTtky), NpPaBOBMX 3acaj NMpoBeneH-

HA NOAATKOBOrO KOHTPOJO, NiACTaB opuand-

HOT BiAMOBIAANbHOCTI 3@ MOPYLIEHHS NoaaTKo-

BOro 3aKOHOAABCTBa. VlepuHr rosopus npo Te,

O 3aKoHoAaBelb MOBUMHEH MUCAUTU, 9K di-

nocod, a TroBOpUTU, SK censHuH. Ane,

“cKinbkn 6 MM He nparHynM TOYHOCTI MOBMU

rnpaBa, — LbOro roJIOBHOrO iHCTPYMEHTY, SSKUM

KOPUCTYETLCS OPUCT — HIKOSIM HEMOXIIMBO

pobutnca abcontoTHOI TOYHOCTI. ToMy, SAK i

paHiwe, Benuka posib HaNexuTb TNyMavyeHHIo

npaesa sk 3acoby, 3a AOMNOMOrow SKOro BCTa-

HOBJIIOETLCHA TOYHE 3HAUYEHHS OKPEMUX BUCIO-

BiB, WO BWKOPWUCTOBYIOTBCA OPUCTOM MpwU

CTBOPEHHI NpaBoBOi HOpMK” [7, c. 280—-281].
TakvM YMHOM, MPUYUUHU KOPUONYHOTO KOH-

dnikTy, Wo mae ¢GopMy NoAaTKOBOro cropy,

cnig wykaTtu, Hacamnepes, y cdepi npasosa-
ctocyBaHHa. Came “pedekT”, AiicHmin abo

YSIBHUIA, MPUNYLWEHUN Yy NpaB03acToOCyBaHHI

KOHTPOJIIOIOYMM OPraHoM, € npuunHow 6inb-

LWOCTi CKapr Ta MO30BiB MJATHUKIB MoaaTKiB.

MpuunMHM NOAATKOBOrO Cropy — neBHi obcTa-

BMHM, WO MOPOAXYIOTb MOPYLIEHHS MNpaB Ta

3aKOHHWUX iHTepeciB abo HeBMKOHaHHSA 060-

B'AA3KiB cyb’ekTamm nogaTkoBmx cnopis. [o

Taknx o6CTaBUH MOXHa BiAHECTU 3/10BXUBAH-

HS NpaBoOM, KONi3il0, NpaBO3aCTOCOBHY MOMU-

JIKY TOLWO.

CBO€YacHe BWSIB/IEHHS CynepeyvyHoCTeNn, Lo
BMHWUKAIOTb Y MPaBO3aCTOCOBHIM AisSIbHOCTI, iX
aHanis MakTb CnpustTu BubOpPY adeKBaTHUX
npaBoBMX 3acobiB X MOAONAHHA Ta onTUMi3auii
3aKOHOAABCTBA. Y 3B’A3KY i3 LUUM Y A0C/iIgKEH-
HAX, NpUCBAYeHMX npobnemMam KOHMNIKTIB, Ha-
rofIOEeHO Ha MO3UTUBHOMY 3HAYeHHI OCTaHHiX,
O BUSIBNSETLCS Y DYHKLUIT CTUMyNtOBaHHA aja-
nTauii couianbHoi cncrtemmn abo ii okpemmnx ene-
MEHTIB A0 3MiH. KOoHMDNiKkTM po3rnsgatoTbcs sK
“...pPYWIMHUIA MEeXaHi3M couianbHUX 3MiH, npoue-
CiB pO3BWUTKY, MoAepHi3auii 1 po3naay YTBO-
peHb, Wo cebe Buuepnanu” [3, c. 67].

MoaaTkoBMIA CNip Mocigae HanexHe Micue B
paAy nNpaBoBMX 3acobiB 3aBASKM TUM (YHKLi-
M, WO MOMYy HanexaTb. CUCTEMHO-(YHKLiO-
HanbHWIA aHani3 NoAaTKOBUX CrMOpPiB AA€E 3MO-
ry ctBepa)XyBaTu, WO BOHW BiAirpatTb Bax-
NMBY ponb Wwoao cy6’ekTiB MoAaTKOBMX npa-
BOBIJHOCKH. Y LIbOMY acneKTi MOXHa roBopu-
TV NMPo PYHKLUIOHANBHICTb NOAATKOBMX CrOPIB.

MopatkoBMin cnip € OPMOID HPUANYHOIO
KOHPNIKTY, @ TOMy po3rnsg (yHKUin nogat-
KOBOro Crnopy JOriYHO po3rnovaTty 3 A0Chi-
OKeHHSA GYHKUIM  IOpUANYHUX KOHMAIKTIB |
dYHKUiM couianbHMX KOHMMIKTIB 3aranom. I3
LbOro NpuBOAYy iCTOPUYHO ChOpMyBanncs Tpu
OCHOBHI niaxoau:

1) KOH(PNIKTN — Lle HeraTuBHEe (AECTPYKTUBHE)
aBuLe, AKe NigpuBa€E HopMasnbHe dYHKLi-
OHYBaHHSA couianbHoi cuctemmn (H. C. Oa-
HakiH, J1. 4. OatyeHko, O. B. AMmuTpies,
B. H. KyapsBues);



MpaBo Ta AepxxaBHe ynpaBniHHA

2) KOHDNIKTM € HeobXiAHMM KOMMOHEHTOM
couianibHMX BIAHOCKMH | MalTb NepeBa)KHO
KOHCTPYKTUBHY dyHKUiO (K. Mapkc,
1. Kozep, P. OapeHgopd). Ha Aaymky
P. NapeHpopda, “..ons peanbHOro CeiTy
HeobXxigHe nepeTWHaHHS Pi3HUX Nornsais,
KOH®NIKTIB, 3MiH. Came KOHMNIKT U 3MiHK
HagatoTb noasam ceoboay; 6e3 HMX cBobo-
na Hemoxnmea” [1, c. 236];

3) KOHPNIKT Mae ambiBaneHTHy CTpPyKTypy,
BUMKOHYE SIK KOHCTPYKTUBHY, Tak i AecTpy-
KTUBHY yHkuii (A. 4. AHuynos, B. M. Cu-
pux, O. B. 3eneHuos).

OcTaHHin niaxia BMAAETLCS HalbinbL npasum-
NIbHUM, OCKIiflbKM MOBHOK MipOKO AAa€ 3MOry Bido-
6pa3uTK BCi aCneKkTn couiasibHOr0 KOHMIIIKTY.

MNMopgaTkoBM cnip € OpPMOI HPUAUYHOIO
KOHMNIKTY, NpuyoMy (OPMOK KOHCTPYKTMB-
Hot. IHiuilOBaHHA cCropy LWAAXOM MOAAHHSA
ckapru abo no3oBy, Ha BiAMiHY Big nMpaBomno-
pyLWeHHs, € NpUKIALOM MpaBOMipHOI noseji-
HKM, TOMY NMpaBOBWIA 3B’SI30K, LLO YTBOPHETb-
CA MK ABOMa CTOpPOHaMu Crnopy, HE MOXe Ma-
TN OECTPYKTUBHOIO XapakTepy.

MopgaTkoBUIA CNip € LUMBINI30BaHOW, OPUAN-
YHOK (DOPMOK KOHCTPYKTMBHOIO KOHMMIKTY Y
cdhepi onogaTkyBaHHs. IHiLilOBaHHSA NoAaTKOBO-
ro Cropy, OCMOPIOBaHHSA € OAHIE0 3 HaMBaXIn-
BilUMX dopM peanisauii npaBa cy6’ekTiB nogar-
KOBMX MPaBOBIAHOCUH Ha 3axMCT CBOIX NMpas.

AK KOHCTpPYKTMBHa QopMa HpUAUYHOIO
KOHMMIKTY noAaTKOBMIM Cnip BiA3Ha4aEeTbCs
BiagNoBigHUM HabopoM YHKLIN:

1) npaBo3axMcHa — NoAaTKOBWUI cnip € 3a-
KOHHUM 3acob0M 3axuCTy npaB Ta 3aKOH-
HUX iHTepeciB cyb’ekTiB nNogaTKoOBMX Mnpa-
BOBIAHOCUH;

2) KOHTPO/bHA — 3@ A0MNOMOro NoAaTKoOBOro
Cnopy MaaTHUKK NoaaTKiB CMPOMOXHI KOH-
TPONOBATU 3aKOHHICTb A Ta pilWeHb no-
OATKOBUX OpraHiB; 3abe3nevye MOXu-
BiCTb BMSB/IEHHS I MPUMWHEHHS CBaBinns
Ta 3M10BXMBaHHA npaBamMu 3 60Ky nojaTt-
KOBWX OpraHis;

3) 1OpPUAMYHOro ornocepeaKyBaHHA KOHMIKTY —
peanibHO iCHYKUYMA MiX MoAaTKOBUMW Op-
raHamu Ta MNJaTHUKOM NOAATKIiB KOHMAIKT
06’ekTMBYETbCA, HabyBa€E popMm NpaBOBO-
ro cnopy, wo 3abe3neyye neranbHiCTb
rnpoLecy roro nepebiry 1 3aBepLIEHHS;

4) NpaBOCTBOpPIOOYA — iHiUilOBAHHSA MOAATKO-
BOr0 Cropy MOPOAXYE BUHUKHEHHS MNpO-
ueaypHux abo npouecyanbHMX MNpaBoOBiA-
HOCUH (3anexHo Big obpaHoro agMiHictpa-
TMBHOro abo cynoBOro noOpsiAKy OcCKap-
XXEHHS) LWOoA0 MOro BUPILWWEHHS, a OTXe, i
BignoBigHMX mnMpaB Ta 060B’A3KiB Cy6’eKTiB
LUMX NPaBOBIAHOCUH;

5) iHpopMauiiHa — noJaTKoBi Cnopu € axe-
penom oTpuMaHHs iHdopMauii Npo HasBHI
AedeKkTM UYMHHOrO MnoAaTKOBOrO 3aKOHO-
pasctBa (KOnisii, nporanvHM TOWO) Ta ic-
HYHOUi TPYAHOLLI MOro 3aCTOCyBaHHS.
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BucHoBKk#M. TinCyMOBYOUM BULLEBUKIAAE-
He, MoAaTKOBMI Cnip € MaTtepialibHUMK OXO-
POHHMMM MNpaBOBIAHOCMHAMK, WO TPUBaKTb,
Ha niacTtasBi AKUX y NoAasbliOMy BUHUKAKOTb
yCi npoueaypHi (npouecyasibHi — 3a5eXHo Bij
obpaHoro nopsiaky OCMOPHOBaHHSA) MNpaBOBiA-
HOCWHW, MOB’A3aHi BXe 3 PO3B’A3aHHAM Tako-
ro cnopy. [AMHamika nogaTtKkoOBOro cCnopy s$B-
nse coboto npouec Moro BUHUKHEHHS, PO3BU-
TKY Ta NPUNUHEHHS. 3 NMornsay CBOEI ANHaMI-
KW, NOAATKOBMWA Crip MPOXOAUTb TpW CTagii:
1) BUHMKHEHHS NOAaTKOBOro Cropy; 2) BUpi-
LWEeHHS MNOoAAaTKOBOrO Cropy YMNOBHOBAXEHUM
AepXaBHUM opraHoMm abo cyaom; 3) po3B’s-
3aHHS NoAaTKoBOro cnopy (Wnsaxom dakTuy-
HOrO BWKOHAHHS MPUIMHSATOrO Ha MoMepeaHin
ctagii piweHHs). lMogaTkoBUM cnip BUHWKAE
caMe B MOMEHT HalleXXHOro 3BEepHEHHS A0
BignoBigHOro, cneuianbHO nepeabavyeHoro
3aKOHOM MEeXaHi3My poO3B’d3aHHSA Takux Cno-
piB (agMiHicTtpatuBHoro abo cyaoBOro ockap-
XKeHHS). [lo dyHKUii noaaTkoBOro cCnopy Ha-
nexaTtb: MnpaBO3axXWMCHa, KOHTPOJbHA, (YHK-
Lis HopUaMYHOro onocepeakyBaHHS KOHMiKk-
Ty, NpaBOCTBOpOOYA Ta iHpopMaLliiHa.
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Kuuenko B. C. AvHaMuka u c¢byHKLIMM HaNIOroBbiX CMOPOB

B cratbe nccnenyercsi QyHKUMOHaIbHas npupoaa Has0roBoro crnopa Kak ANMHaMmyecKkou CTpyK-
Typbl. Ha/i0rosbivi criop paccMaTpuBaeTcs C No3uuUmi Teopuu rpaBoBoOro Crnopa Kak cneyngpunyeckoe
OXPaHUTE/IbHOE PaBOOTHOLLUEHNE U OTAEbHAss GopMa opuanYeckoro KoH@amkTa. Ocoboe BHUMa-
HWe yAesnseTcsi yCTaHOBIEHNIO MOMEHTa BO3HUKHOBEHUST Ha/10roBoro criopa u ero craausm. Onpe-
AeJieHbl 1 PoaHaIn3npoBaHbl OCHOBHbIE PYHKLUU HAI0roOBbIX CIOPOB, & TakK)Ke HEKOTOPbIE MPUYU-
Hbl X BO3HUKHOBEHMS.

KnroueBble csioBa: HasioroBbli Criop, HKPUANYECKNIA KOHMINKT, YyHKUMU HAI0roBoro criopa,
HaJsioroBble rpaBoOOTHOLIEHWS, HA/I0OrOBOE 3aKOHOAATe/1IbCTBO.

Kitsenko V. Dynamics and Function of Tax Disputes

The author investigates the functional nature of a tax dispute a dynamic structure. The tax dis-
pute is considered from the viewpoint of a legal dispute as a specific protective legal relationship
and the form of legal conflict. The tax dispute is seen as a lasting protective material legal relation-
ship on the basis of which arise in the future all procedural legal relationship. This relationship is
already connected with the decision of the dispute. In terms of its dynamics tax dispute goes
through three stages: 1) the emergence of the tax dispute; 2) The decision of the tax dispute by
the authorized state body or court; 3) the resolution of a tax dispute (actual performance adopted
at the previous stage of the decision). Special attention is paid to establishing the date of a tax
dispute and its stages. Tax dispute arises at the moment of the corresponding reference to legal
mechanisms to address such disputes (administrative or judicial review). lIdentified and analyzed
the main features of tax disputes, as well as some of their causes. Reasons of legal conflict, which
has the form of a tax dispute, in author opinion, should be sought primarily in the sphere of appli-
cation of the law. This “defect”, real or realize admitted controlling public authority in the applica-
tion of law, is the cause of most of the complaints and claims of taxpayers. Reasons for a tax dis-
pute — defined circumstances which give rise to a violation of the rights and legitimate interests of
entities or dereliction of duty tax relations. Such circumstances author considers the abuse of
rights, legal conflicts, an error in the application of the law, and others. The functions of tax dis-
putes include: 1) protection rights function; 2) control function; 3) the legal function of mediating
the conflict; 4) the emergence of rights function; 5) information function.

Key words: tax dispute, legal conflict, function of tax disputes, tax relations, tax laws.
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