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In the article the stages of the historical emergence of the ombudsman institute in the
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The problem formulation. Nowadays in
Ukraine the system of providing administra-
tive services needs to review its own func-
tions and change understanding of the mean-
ing term ‘public services’. After long years
of discussion about the role of public ser-
vices within the creation of the single mar-
ket, the framework for public services has
become more and more precisely. This
specific rulemaking provision on the func-
tioning of public services constitutes a ma-
jor change in the existing legal framework
and thus far the high point in the fight for
a specific legal status for public services.
It goes without saying that this rulemaking
provision is designed to bear legislation spe-
cifically designed to meet the particular mis-
sion of public services and thereby, at least
to a certain extent, replace the predominant
focus of the existing legal framework on
competition rules and their implementation.

During many years in European Union
countries institution of ombudsman has
been exist and citizens feel positive atti-
tude to protect their rights. There why for
Ukraine is very important to analyze func-
tions of ombudsman for scientific feasibil-
ity study to establishment of a structural
unit for monitoring unreasonable refusals
by state bodies. Such an approach will im-
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prove the institutional mechanism for pro-
viding administrative services in Ukraine
and will eradicate the remnants of bureau-
cracy and corruption.

Recent research analysis. Among
the Ukrainian scientists can distinguish
the works of V. Averyanova, R.Voitovicha,
I. Koliushka, S. Kravchenko, V. Kuybidy,
A. Lipentseva, K. Nikolayenko, V. Tymosh-
chuka, V. Soroko, Y. Surmina, who declare
the necessity of building a fundamentally
new effective system of providing admin-
istrative services in Ukraine in the context
of European integration processes.

An important contribution was made by
such foreign researchers as Epaminondas
A. Marias, Claes Eklundh, Jon Andersen,
Michael Mills, Katja Heede, Eilschov Holm,
Malaret Garcia, Tom Madell, who stud-
ied the historical genesis of the institution
of the ombudsman, conducted a compar-
ative analysis of their functions in differ-
ent European countries. At the same time,
the issue of the possibility of introducing
the institution of an ombudsman in the na-
tional system for the provision of adminis-
trative services remains unresolved.

The purpose of the article is to ana-
lyze functions of ombudsman in the member
states of the European Union and provide
the opportunity of the implementing om-
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budsman functions into the system of pro-
viding administrative service in Ukraine.

The main material. The office of om-
budsman was established for the first time
in Scandinavia as a means for the people
to defend themselves against administra-
tive abuses. It was as early as 1809 when
Swedish Constitution established a Jus-
tice ombudsman responsible for supervis-
ing public officials and protecting the citi-
zens from bureaucratic practices. In 1915
an independent military ombudsman was
established in Sweden and in 1919 Fin-
land introduced provision for establishing
an ombudsman into its new Constitution.
With the introduction in 1952 of a military
ombudsman by Norway and a general om-
budsman in 1953 by Denmark, Scandina-
via confirmed its historical contribution to-
wards protecting citizens’ rights.

The Scandinavian experience was fol-
lowed by the controversial establishment
of a military ombudsman in the Federal Re-
public of Germany in 1957 and the estab-
lishment of general ombudsmen in the Unit-
ed Kingdom (UK) in 1967, in France in 1973
and later on in the other member states.
Sweden, Denmark, the UK and Spain have
demonstrated their preference for parlia-
mentary ombudsmen. Ombudsmen also
function in The Netherlands and Ireland.
In Portugal the ombudsman co-exists with
the Committee on Petitions of the Portu-
guese Parliament [1, p. 17-19].

With this historical tradition in the mem-
ber states of the Union, itis hardly surprising
that proposals for the creation of an ombuds-
man at supranational level were submitted
during the Intergovernmental Conference
on Political Union. Following Spanish pro-
posals, the European Council in Rome on
14 and 15 December 1990 reacted favora-
ble to the idea of establishing a European
ombudsman [2].

The Spanish proposal on the European
ombudsman was further endorsed by Den-
mark, a member state where the ombuds-
man has proved to be a highly success-
ful institution. In the Memorandum which
the Danish government issued on 4 October
1990 [3], it sated that in order to strength-
en the democratic basis the aegis of the Eu-
ropean Parliament.

The institution of the European om-
budsman was approved at political level
by the European Council in Rome. Meeting
on 14 and 15 December 1990, the Heads
of states and governments of the twelve
stated that consideration should be given to
the possible institution of a mechanism to
defend citizens’ rights as regards Communi-
ty matters (Ombudsman) [3].

The existence of the Committee on Pe-
titions of the European Parliament as well
as the national ombudsmen and the ambi-
tious Spanish proposals being significantly
limited. Accordingly, the Treaty on European
Union limited the ombudsman’s jurisdiction
only to examining instances of maladmin-
istration in the activities of the Communi-
ty institutions or bodies with the exception
of the Court of Justice and the Court of First
Instance acting in their judicial role.

Yet the powers of the European ombuds-
man are very important. He has jurisdiction
to treat complaints regarding cases of mal-
administration occurring in the framework
of the most powerful Community institu-
tions, such as the Council and the Com-
mission. Moreover the ombudsman is em-
powered to request the member state’s
authorities, via the Permanent Representa-
tions of the member states of the European
Communities, to provide any information
that may help to clarify instances of mal-
administration by Community institutions
or bodies.

The European ombudsman together with
the Committee on Petitions of the Europe-
an Parliament, are non-judicial bodies com-
petent to safeguard citizens’ political, civil
and social rights vis-a-vis the Community
institutions. The models already followed
are the committee on petition of the nation-
al parliaments as well as the national om-
budsman [4, p. 25].

In order to carry out his work, the Eu-
ropean ombudsman must have access to
all documents, possibly subject to a pledge
of professional secrecy and confidentiality;
the relation between public administration
and European ombudsman must be based
on trust and on a kind of “legal privilege”, as
recognized under English law.

Very important question is whether
the ombudsman could be brought before
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the European Court of Justice. This possibil-
ity might arise under Article 178 EC.

According to Article 4 of the European
Parliament Decision on the ombudsman’s
duties [5], the ombudsman and his staff are
bound by Articles 214 EC [6], 47(2) ECSC
[7] and 194 EAEC. They are in particu-
lar obliged in the course of their inquiries.
Furthermore, they are required to threat
in confidence any information which could
harm the person lodging the complaint or
any other person involved.

The word “ombudsman” simply means
“representative” and it is used in many dif-
ferent contexts in Sweden. To make the role
of the Swedish ombudsman institution easier
to understand need go back in time to 1713.
In that year the Swedish autocratic King,
Charles XII, who had by then been abroad
waging war for 13 years, created the office
of the King’s highest ombudsman in order
to improve the quality of the Swedish judi-
cial and administrative organizations. When
creating this office, King Charles relied on
the fact that the work of the Swedish ad-
ministration consisted to a very large extent
of the application of statutes and other legal
rules and that the officials were responsible
for their actions under criminal law [8, p. 11].

Thus the ombudsman, later renamed
the Chancellor of Justice, was given
the tasks, on behalf of the King, to see that
judges and other public officials obeyed
the law in their work and to prosecute any
official found at fault.

It is obvious that this first office of om-
budsman was in no way a democratic institu-
tion. It should be noted, however, that King
Charles recognized the principle of the rule
of law and that he did not consider himself
to be above the law [8, p. 12].

Today, the main provisions concerning
the Swedish parliamentary ombudsman
are to be founded in the 1974 Constitu-
tion. The activities of the ombudsman form
part of the government’s parliamentary
control. Cabinet Ministers are supervised
by the Swedish Parliament, the Riksdag,
itself, whereas the rest of the administra-
tive authorities of the State, courts of law
and local government are supervised by
the ombudsman in their role as heads
of ministries.

The main objective of the ombudsman’s ac-
tivities is to safeguard the principle of the rule
of law and - in the case of the Swedish om-
budsman - to protect the rights and freedoms
of the individual as laid down in the Constitu-
tion and Swedish law.

The ombudsman do not side with the com-
plainants against the authorities, but repre-
sent the Riksdag and the idea of impartial
justice instead. The decisions by the om-
budsmen are based on law, and the om-
budsmen have practically no mediating role
of the king found in some other countries.

It is laid down in the Swedish Constitu-
tion that the ombudsmen have access to all
official files and documents, however secret
they may be. Also all officials are obliged to
give the ombudsmen any information they
may request and to assist them with inves-
tigations and in other ways.

Another characteristic shared with
the prosecutor is the right of the ombuds-
men to take initiatives of their own.

The ombudsman institution is usually
described as an extraordinary organ. This
means that the ombudsmen do not in any
way take part in the authorities’ ordinary de-
cision-making activities and that they do not
function as an appeal body. Thus the om-
budsmen cannot change a decision made
by a court or an administrative agency, nor
can they order a court or an authority to act
in a certain way. This is obviously the other
side of the ombudsmen’s independence.

The ombudsmen’s main weapon nowa-
days is instead the power to state their views
on the actions of the authorities and their of-
ficials. If, for instance, an ombudsman finds
a measure inadequate, improper or unwise,
he will say so and point out how, in his opin-
ion, the matter should have been handled.
The ombudsmen also have the right, with-
in the framework of a specific case, to lay
down guidelines for proper judicial and ad-
ministrative behavior. Such guidelines are
based on the ombudsman’s interpretation
of the law and on common sense.

Anybody can complain to the Swedish
ombudsmen. The complainant need not be
personally concerned in the matter. There is
no fee and only a minimum of formalities.
However, complaints should preferably be
made in writing [8, p. 14].
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Denmark set up its ombudsman office in
1955. To some extent the old Swedish sys-
tem as a model for the Danish ombudsman
in the early 1950s. However, in several re-
spects the Danish institution was shaped
differently to the Swedish model.

The ombudsman office in Denmark was de-
signed to pursue two objectives, in particular:

First, the ombudsman was to act on be-
half of Parliament in relation to administra-
tive agencies, strengthening the control tra-
ditionally exercised by the supreme elective
body over ministers and their officials. Such
strengthening was considered necessary
because of the growing power, especially
the wide, quasi-legislative power which had
been delegated to Danish government servic-
es, and because of the increasing complexity
of the administrative process [9, p. 29].

Second, the ombudsman was to safe
guard law and order for the individual: a sort
of appeal institution for citizens in conflict
with administrative agencies. The Om-
budsman was meant to be “the protector
of the man in the street against injustices,
against arbitrariness, and against the abuse
of power on the part of the executive”.

From its origin, the Danish ombudsman
system has been based on the principle that
the personal element is of great value to
the performance of the ombudsman’s func-
tions, and for this reason endeavors have
always been made to maintain the ombuds-
man institution as an institution of limited
size without any traditional bureaucratic ap-
pearance.

There are three characteristic aspects
of the Danish model:

1) the ombudsman as a controller of indi-
viduals or of authorities;

2) the ombudsman and judicial review;

3) the ombudsman and Parliament
[9, p. 29].

A perusal of the Danish Ombudsman Act
leaves one with the impression that the Of-
fice is primarily designed as a disciplinary
authority. The function of the Danish om-
budsman is to investigate whether persons
under his jurisdiction (cabinet ministers,
civil servants, and all other persons in
government service) have committed er-
rors or been negligent in the performance
of their duties.

As compared to judicial review, access to
the ombudsman is very easy. There are no
formalities and there are no costs involved.
On the other hand, the ombudsman cannot
formally nullify or amend an administrative
decision at issue; he can merely state his
views on a matter brought before him.

The ombudsman might also on the basis
of an individual complaint enter into a di-
alogue with the appropriate authorities on
the expediency, rather than the legality,
of its policies or internal standards serving
as guidelines for the exercise of adminis-
trative discretion. Today the ombudsman
mostly states his view on the legality of ad-
ministrative decisions.

It is an important element in the Dan-
ish conception of the ombudsman idea that
the ombudsman is the representative of Par-
liament, and that he exercises his functions
of controlling government services on behalf
of Parliament.

The existence of a good working relation-
ship between Parliament and ombudsman
is beyond doubt a necessity for the proper
functioning of his Office. How such working
relationships are secured of course depends
to a very large extent on the constitution-
al framework within which the ombudsman
works.

To summarize one can say that the om-
budsman serves three functions in society:

1) the institution serves to prevent mal-
practice by the administration.

2) the Office is to some extent a solver
of disputes between citizens and the admin-
istration.

3) the ombudsman contributes to devel-
oping new standards of administrative be-
havior.

The Office of the ombudsman in Ire-
land was set up under an Act of Parlia-
ment, passed in 1980. The legislation was
not implemented, however, until July 1983
when a Ministerial Order was made bring-
ing the provisions of the act into operation.
The Office commenced operations on 1 Jan-
uary 1984.

The legislation under which the Office
was established was influenced to a great
extent by the ombudsman legislation in op-
eration in Denmark and in New Zealand.
The ombudsman offices in many countries
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were studied by the draftsmen and it was
decided at the end of the day that the Dan-
ish and New Zealand models were the most
attractive from an Irish viewpoint.

The area of maladministration defined in
the ombudsman Act is that an action was or
may have been taken:

— without proper authority;

— on irrelevant grounds;

— as a result of negligence or careless-
ness;

— based on erroneous or incomplete in-
formation;

- improperly discriminatory;

- based on an undesirable administra-
tive practice;

- otherwise contrary to fair or sound ad-
ministration [10, p. 53].

The ombudsman ‘only’ has the power to
express criticism and issue recommenda-
tions. Prior to the modifications of the Om-
budsman Act in 1996, the ombudsman could
take another kind of decision: he could also
order the prosecuting authorities to bring
a case before the courts if he deemed that
a civil servant had committed a crime or or-
der the administrative authority concerned
to institute disciplinary investigations [11].
Those powers where however never used,
and were therefore removed in 1996 leaving
the ombudsman with the power to “express
criticism, make recommendations and oth-
erwise state his views of a case”.

The way in which the ombudsman ex-
press his views or criticism has crystallized
during the years, presenting a spectrum
reaching from “desirable’ or “more consider-
ate” to “extremely unjustifiable”. If the om-

Inspection and analyze of

budsman finds no reason for comment or
grounds of criticism, this may imply actual
agreement with the authority’s decisions but
it may also reflect the fact that special ex-
amination limitations (especially with regard
to discretionary decisions) preclude the om-
budsman from considering the matter close-
ly and possibly comment critically.

Thus, I propose to review national sys-
tem of providing administrative services ac-
cording to the course of Ukraine towards to
the European Union and create new struc-
ture inside of every administrative services
center, main tasks which will be inspection
and analyze of unsubstantiated decisions
taken by government structures.

In this way let’s consider organizational
mechanism of providing administrative ser-
vices based on the ombudsman’s functions.
This can be illustrated schematically by
which the relationships between rule, public
authority and society (figure 1).

The purpose of rules governing the activi-
ties of public authorities - whether a consti-
tution, law, guideline or policy - is to protect
citizens against arbitrary behavior by such
authorities. This presumes that rules have
been created which the public authorities un-
derstand and apply in their relationship with
the society. A mechanism of control being rule
development and the way the public authority
interprets them, whereas a mechanism of re-
dress concerns the activities of the admin-
istrative ombudsman which address an indi-
vidual citizen directly. A redress mechanism
will supervise the application of the law
and principles in individual cases with as its
primary purpose to restore the relationship

Rule

unsubstantiated decisions
(Administrative
Ombudsman)

d

i

> Public authority

Society '

Fig. 1. Relationships between rule, public authority and society in the concept of protecting
citizens’ rights by administrative ombudsman
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between a public authority and a private in-
dividual with a legitimate interest, whereas
a mechanism of control regulates the rules
that govern all activity of public authorities.

The distinction between control and re-
dress ombudsmen is of course not as black
and white. This is because in the end they
both seek to ensure that citizens can rely on
certain rules. Just as any control mechanism
serves in the end to ensure that the rights
of citizens are protected, any redress mech-
anism has the effect of modifying adminis-
trative practices, which is what the control
mechanism is supposed to do.

Such structure of interaction between cit-
izens — administrative ombudsman - public
authorities will improve confidence and help
to become more transparent and legitimate
for Ukrainian system.

Conclusions and proposals. The Eu-
ropean ombudsman is an institution which,
if used properly, can provide the citizens
of the Union with an important and costless
means to defend themselves against Commu-
nity bureaucracy. This is very important for
the functioning of the European Union which
should be as close as possible to its citizens.

The practical effect of the ombudsman in-
stitution is to a large extent preventive. Ad-
ministrative errors do not happen simply be-
cause of the existence of the ombudsman.
This is partially due to the fact that officials
know that their actions might be scrutinized
by the ombudsman. Another important fac-
tor is that in their decisions the ombuds-
men lay down guidelines for proper judicial
and administrative behavior.

The general point that should be empha-
sized is that ombudsmen have no power to
make legally binding decisions. This might be
seen as a weakness but paradoxically it can
be strength, because it enables ombudsmen
to do two things, which they could not other-
wise do: First they can apply broader criteria
in examining cases than the courts can do -
because they are not making legally binding
decisions. Second they can be more accessi-
ble than the courts. By that I mean the formal
and the procedural condition for complaining
to an ombudsman is generally less restrictive
than those for taking a case to the court.

Taking into account the historical stages
of the emergence of the ombudsman institu-
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tion in European countries, the introduction
of the administrative ombudsman institution
at all state levels, including the system of pro-
viding administrative services, will solve a lot
of problems for citizens of Ukraine:

- stop the adoption of unauthorized or
unjustified decisions by state authorities or
local self-government bodies in relation to
subjects of economic activity;

- monitor the activities of civil servants
in cases of negligent or unfair performance
of their duties;

- eradicate the elements of corruption
schemes when making a negative decision
when obtaining administrative services.

Thus, based on the materials studied, it
would be advisable to consider establishing
the Institute of the administrative ombuds-
man at the legislative level in Ukraine.
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PosmapiumHa H. A. MopiBHANbHMI aHani3 ¢dyHKLiIA om6yacMeHa: HOBUW cnoci6
YAOCKOHAJNIEHHS CUCTEMU HaflaHHSA aAAMiHICTpaTUBHUX MOCNYr B YKpaiHi

Y cratTi po3r/iisiHyTO etanu iCTOpu4HOro BUHUKHEHHS IHCTUTYTY OMOY/ZCMEHaA B CKaHAMHa-
BCbKUX KpaiHax Ik MEXaHI3M 3axUCTy rpas rpoMasisH Big 3/10B)XXUBAHHSA AEPXKaBHOK BJ1a40H0
i yxBasieHHs1 HeO6IrpyHTOBaHuUX pillleHb YWHOBHUKaMu. Ha rnigcraBi OCHOBHUX 3aKOHOAaB-
Yux akTiB, LLO peryJsiiTb chepy Ais/IbHOCTI OMOYACMEHIB, MPOBEAEHO MOPIBHSA/IbHUEI aHasli3
GDYHKUIV UbOro IHCTUTYTY B Pi3HUX KpaiHax €Bponesicbkoro Cot3y. ObrpyHToBaHo Heobxij-
HICTb CTBOPEHHS aAMIHICTPaTMBHOIO OMbYyACMEHa y cpepi HaAaHHS aAMIHICTPaTUBHMNX MNOCYr
B YKpaiHi.

KnroyoBi cnoBa: oMbyCMeEH, aAMIHICTpaTUBHI Nocayru, ny6sidHa Baaaa, EBponericbKuii
Coro3, HeobrpyHTOBaHI pilLeHHS, MEXaHI3M 3axUCTy MpasB rpoMassiH.

PosmapuubiHa H. A. CpaBHuUTeNnbHbiA aHanm3 (yHKUMA oMb6yacMeHa: HOBbIN
cnoco6 ycoBepLEeHCTBOBAHUA CUCTEMbI MNpeAoCTaB/IEHUSs aAMWHUCTPATUBHbIX
ycnyr B YKpavHe

B cratbe paccMoOTpeHbl 3Tarbl MCTOPUHYECKOrO BO3HUKHOBEHWUS UHCTUTYTa OMOyACMeEHa
B CKaHAWHAaBCKMX CTPaHax KakK MexXaHu3Mm 3alyuTbl rpas rpaxgaH OT 3/710yrnoTpebreHus
rocyAapCTBEHHOM BACTbO U MPUHSTUS HEOOOCHOBAHHbIX PELUEHNI YMHOBHMKaMu. Ha
OCHOBaHuM OCHOBHbIX 3aKOHOAATEJ/IbHbIX aKTOB, PEeryavpyromnx coepy AeITebHOCTH
oMby /ICMEHOB, MPOBEAEH CPAaBHUTE/bHbIN aHain3 QYHKUWU 3TOro WMHCTUTYTa B Pa3HbIX
cTpaHax EBponevickoro Coro3a. ObocHoBaHa HeO06X0AMMOCTb CO34aHUsI aAMUHNCTPATUBHOIMO
oMbyacMeHa B cihepe rnpeaocTaBaeHNss aAMUHNCTPATUBHbBIX yCyTr B YKpauHe.

KnroueBbie cnoBa: ombyacMmeH, aAMUHUCTPATUBHbIE yCayrv, ny6bandyHass B/acCTb,
EBponericknii Coto3, HEOOOCHOBAHHbIE PELLIEHMS, MEXAHU3M 3aLUNTbI MPaB rPaxkgaH.
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